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King CHARLES II. and the 2d Year of the Reign 


Some OBSERVATIONS on ſeveral of the Precedents, | 


1 [With Two TABLES: One of the Names of the Caſes, 


Printed in French by Sir E DWARD Lu TW Y CEE, late 
| | approv'd of by the Lord Keeper, and by all the Reverend Judges. | 
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Falſe Impriſonment. 


4 Dennis verſus Rowls & al. 
Trin. 3 Fac. 2. Rot. 489. C. B. 


OUNT for Audi, &c. end Impriſmn- fo 911 

ment aud Deteiner till. a Fine of 7s. 

4 d. paid, againſt.-the Plaintiff, Officer 

1 A and Goaler in an Inferiour Court, Bar 

y Not guilty to all, except the -Aſſault, Impriſon- 

ment and Deteiner till 54 8. 2 d. paid; und for that 

lhey juſtifie by Proceſs of Execution on a fudgment 

in the Court of Record of St. Bravals in Com' 

> Glouc' held by Preſcription from three Mees to 

three Weeks before the Conſtable there, or bjs Depu- 

J, and nvo Suitors, Demurrer, G . | 
Judgment for the Plaintiff, becanſe the fo. 918. 

= Record was with a Taliter proceſs fuit, with- 

out ſhewing any Appearance of the Defen- 

> dant, or any Declaration. Alſo becauſe the 

Court is to be held before the Conſtable and 

two Suitors ; and after it is alledg'd that the 

Court was held before the Deputy and two 

= ouitors, & diverſis aliis ſeftatoribus. 7 
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Pal ſe Impriſoument. 


Fowler verſus Holmes & 41 
Trin. 4 Fac. 2. Rot, 1786. 
fo. 919. . T for an Aſſault, &c. at two Days, 
and a Detainer on the ſecond till the Plainti 


paid to the Defendants a Fine of 19 1. The Defen- 
dants juſt ifie the firſt Aſſault, &c. by a Warrant on 


ſecond by a Cap' Utlagat'. Demurrer, &c. 


6 923. This Caſe was argued in Trin. 4 Fa. 2. and 


was order'd to be argued again, but was not 
enter'd in the Prothonotary's Book for Argu- 
ment for the Space of ten Years after: So 
that it is probable that it was not argued a- 
gain. But on the Argument in Trin. 4 Fa. 


of the Defendants, vix. That there is no 


Plaintiff in Priſon till he paid the Defen- 
dants the Fine of 101, „ 
Aut ea, p. 190 Another Exception was taken to the laſt 
pa * Plea of the Defendants Robert and Richard 
* * Holmes, viz. that it is pleaded that the Cap 
Uflagat' iſſued againſt pred' Fobannem Fowler, 
whereas his Name was George. No Authori- 
ties were cited either to the one or the other 
of the ſaid Points. + | 
Bur as it ſeems the Authorities following 
are to the Purpole of the firſt Point, viz. 3 
H. 4. 8 & 9. where in a like Caſe the De- 
tendant pleaded Not guilty to the Battery 
and taking the Fine, and juſtified the Impri- 
ſonment. In 19 H. 6. 35. a. there in a Bat- 
tery and Impriſonment of the Plaintiff's Ser- 
it vant, till he had made Fine for his Deliver- 
| i ance, the Defendant juſtified the Impriſon- 
* TS e ment, 


= a Writ of Privilege, and two of them juſtifie the 


this Exception was taken to both the Pleas 


particular Anſwer given to the detaining the 
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Falſe Impriſonment. 


ment, but ſaid nothing to the Fine; where- 
upon Markham ſaid to the Defendant's Coun- 
cil, What ſay you to the Fine for his Deliverance £ 
and thereupon the Detendant's Council 
pleaded to it Not guilty, and Iſſue was ta- 
ken thereon. In 35 H. 6. 44 C 45. there in 
a like Caſe the Defendant juſtified the Im- 


priſonment, and after pleaded that the Plain- 


tiff did not make any Fine to the Defendant, 
and an Exception was taken thereto by Choke 
of Council with the Plaintiff, that the De- 
fendant ought to have juſtified rhe Impriſon- 


ment, abſque hoc that he impriſon'd him till 


he made Fine; but Moile Juſtice was of O- 
pinion that the Plea was good, which was 
not contradicted ; and the Plainriff chereup- 
on imparled. | 5 

In Bealy and Sampſon's Caſe, 2 Ventr. 93. in 


Treſpaſs for taking the Plaintiff's Goods and 
detaining them till he made Fine, there the 
| Defendant juſtified the taking and detaining 
by Virtue of a Fi fa' till the Plaintiff had 


paid the Defendant the ſaid Fine to the Uſe 
of the Sheriff. And there on Demurrer it 
was adjudg'd that the Plea was ill, becauſe 


the Detention ought to have been pleaded 


till the Plaintiff had paid the Money to the 
Ule of the Plaintiff in the Original Action: 


And, as the Book faith, they inſiſted on ano- 
ther Matter, viz. that the Declaration is for 


a Detainer, Cc. till Fine was paid to the 


Defendant Sampſon and one George Francis in 


the ſimul tunc. And the Defendant ſaith that 


he detain'd the Goods till 11 J. were paid to 


the ſaid Francis, but ſaith nothing as to him- 


ſelf. But in Töeloal's Digeſt of Writs 158 b. 


Pl. 4. it is ſaid, that in Treſpaſs the Writ was 
for diverſe Extortions and Oppreflions, and 
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Falſe Impriſonment. 


the Declaration was Extortions and Grievan- 


ces, wiz, in taking of their Goods and de- 


taining them till they made ſeveral Fines, 


and yet it was held good. And to the ſame 
Effect is the Opinion of the whole Court in 
 Higginſon and Martin's Caſe, 2 Mo. Rep. 194, 


& 195. And as to the ſecond Exception, 


| wid, Savil 71, and 1 Sid. 135. Fanſhaw and 


50. 92. 


Mildvay's Caſe. 


— 
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Patrick verſas Johnſon. & 4 
Hill. 5 V. M. Rot. 302. C. B. 


O UNT for an Aſſault, &c. Bar, to the 
wounding Not guilty, Et quoad reſid' 
tranſgr' inſult” Impriſonament' & Detent” 
10 of the Defendants juſtifie by a Precept of Ca- 
ſa' on a Judgment in an inferiour Court in Debt 
on Bond, whereby they molliter manus impoſuer 
to arreſt him, and then did arreſt him, &C. at the 
Requeſt of the other Defendant, Replic', that af- 
the Fudgment and before the ſaid Ca' ſa' (which 
was above a Year) there was no Fudgment in a 
Sci' fac' on that Fudgment, Demurrer, &c. 
The principal Exception tothe Plea in this 
Caſe was, that the Juſtification of the Arreſt 
by a mollitur manus impoſuer was not any Ju- 
ſtification of Battery; and for that Stoney and 


Calveri's Caſe was cited, which is entred Hill. 


2M. & M. Rot. 55 9. in C. B. which on Demurrer 


was adjudg'd by the whole Court accordingly. 


This Caſe of Patrick and Fohnſcn is reported 


in 3 Lev. 403. where he ſaith, that the Court 
inclin'd to be of Opinion that it was a good 
Exception, but with a Quod miror by the 


Reporter, who ſaith, that all Juſtifications : 
Vol. II. OE in 
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Falſe Impriſonment. 


in ſuch Caſes are as this Caſe here is, and 


that the Impoſition of Hands is a Battery if 
they have not a Warrant to excuſe them; 
but bona cum wenia (as it ſeems) that Aſſer- 
tion ought not to paſs ſo current, for there 
are many Precedents in which Not guilty is 


pleaded to the Battery, and a Juſtification ro 


the Aſſault and Impriſonment, Co. Eutr. 303. 
b. Themp. 316. Brown's Entr. 1 par. 237, 238. 


2 par. 134, 145, 146. Hearn 489. Brownl, Lat. 


Rediviv. 477, 478. Aſhton 369. And fo it is 


in Candiſh's Caſe, 2 Cro. 251. and no Notice 


taken but that it was good, tho' in a Vic of 


Error. And I have ſeen ſundry others in 


which an Affault by the Plaintiff on the De- 


fendant is alledg'd, as in the Caſe in 2 K. 4. 
6. b. where in an Action of Aſſault and Bat- 


tery, there is a Juſtification by Arreſt by 


virtue of a Plaint in London, &c. but it is al- 
ſo pleaded over, that the Defendant reſcued 


himſelf, and could not otherwiſe be retaken, 
and thereſore he beat him, and by the Rule 


of Court Iſſue is join'd on the Reſcue. In an 


Action of Aſſault and Battery and Wound- 


ing, the Defendants juſtify by a gentle Im- 
poſition of their Hands on che Plaintiff ; and 
| Coke took Exception that the Battery and 
Wounding were not anſwered ; and the 
Court declared that the Plea for that Cauſe 


Was apparently vicious, 3 Cro. 93, 94, In 
Carr and Donnes's Caſe in 2 Ventr. 193. there 
Was the like Juſtification as in the Caſe in 
Queſtion; and the Book ſaith, that Judg- 
ment was given for the Plaintiff for an appa- 
rent Fault in the Plea, which was, that he 
had not pleaded to the Battery. That Point 
Was not determined by the Court in this 
Caaſe of Patrick and Jobnſon, but che ſole 
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Falſe Impriſonment. 
Ground of the Judgment was the Diſconti- 
nuance in the Caſe, which was obſerv'd by 
the Court, and on which ay: pronounc d 
Judgment againſt the Plaintiff againſt his 
Will; and that I know for certain, altho' it 
is ſaid in the ſaid other Report, that the 
Plaintiff being ſatisfied that thoſe Exceptions 
would not help him, he to prevent Judgment 
being againſt him, diſcontinued. Nor 1s it 
probable that it ſhould be fo, when the Caſe 
of Stoney and Calvert was a Caſe in Point ad- 

judg'd for him, and alſo when the Court in- 

clin'd to be of Opinion that the aforeſaid 
Exception was good, as is ſaid in that other 
Report. But notwithſtanding it can't be 
fo. 930. denied but that there are very many Prece- 
dents for the pleading in this Caſe of Patrick 
and Jobnſon. And as it ſeems the Caſe in 
21 H. 7. 21. makes ſtrongly for it, for there 
it is held by Rede Chief Juſtice, that if a 
Conſtable in an Action of Aſſault and Bat- 
tery againſt him pleads, that he for good 
Cauſe put his Hands on the Plaintiff to arreſt 
him, which is the ſame, &c. that it is a good 
Juſtification of the Aſſault and Battery. 
Whereupon Kingſmill ſaid, ſuppoſe that the 
Plaintiff will reply, that after that putting 


the Hands, the Defendant beat the Plaintiff, _ 


Rede, then will the Defendant come ſoon e- 
nough to ſay that the Plaintiff made an Afſ- 


ſault upon him, and ſo the Damage which 


he had was from his own Aſſault, &c. Sed in 
tanta Varietate Opinionum quare meliorem, for, as 
it ſeems, both are not good unleſs it be by 
reaſon of the Precedents. Lutwyche was of 
Council with the Plaintiff. | _ 
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Falſe Tmpriſonment. 387 


N an Action for an Aſſault, &c. the Defen- fo. 932. 
' | dants quoad the Aſſault and Bittery plead Not. * 
guilty, Et quoad caption” & impriſonment priſenwent 
Ks in priſona detention' juſtifie as Bailiffs to the by Execut 
Sheriff of the County Pal. of Cheſter, by a Ca' ſa' for Coſts on a 
on a Nonſuit in the Exchequer for eos directed Nonſuit in 
to the Chamberlain there; and another Ca' ſa' 1 EEE 15 Mer 
der the Seal of the County Pal. directed to the Sheri : 
there, and a Warrant made * him to the Defen- 
* dants. | 
This Plea is repugnant (as it ſeems) in it 
ſelf; for the Defendants have pleaded Not 
guilty to any Aſſault, and yet have juſtified 
the Taking by the Impriſonment of the 
ma 
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fo. 934. 


—— 


| Gwinne verſus Poole, Jokes 25 Minors. 
Mich. 4 N. & M. in Scacca rn 


1 for an Aſſault, 8c. ogainſt the fo. 935. 
I» Fudge, Officer and Party Plaintiff 1 in the In- © 
ferior Court; who Fuſtifie by a Cap' ad reſpon- 
Bene in Debt brought by the Plaimiff below as Ad- 
miniſtrator. Replic' That the Cauſe of Action 
"aroſe out of the Furiſdiction, &c. Abſque hoc 
That it aroſe within, &C. (whereas that was not 
1 in the Bar 1 
The Defendants demurr'd generally, and fo 937. 
the Plaintiff join'd in the Demurrer. Judg - 
ment for all the Defendants, ex relatione Mr. 
y Samuel Dod of the Exchequer. And his Argu- 
1 1 4 ment in this Caſe here followeth: 
Ihe Defendants in this Caſe have done 
4 4 A for which they ought to be charg'd 
» © with an Action of Treſpaſs. The Action is 
®  & brought 
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brought againſt the Officer, the Judge and 
the Party who was Plaintiff in the Inferior 


Court. The Officer hath done his Duty, 4 


which is to obey the Precepts of the Court; 
the Judge is oblig'd by his Oath to do Juſtice 
and can't deny it, and he can't take Notice 
where the Cauſe of Action aroſe without 
Notice thereof; and to this purpoſe was the 
Caſe of Ollyet and Beſſey, Hill. 31 C. 2. in B. R. 


where the Caſe was, that a Bailiff of a Li- 


berty arreſted one out of the Liberty, and 
put him in Priſon, and the Priſoner brought 


an Action of Falſe Impriſonment againſt the 


Goaler of the Priſon, and it was adjudged 


that the Action lay not without Notice gi- | 
ven to the Goaler that he was arreſted out of 
the Liberty, and in this Caſe the Court had 


Juriſdiction in the Nature of the thing, being 
a Perſonal Action, of which it had Cognu- 


ſance. Then the Plaintiff in the Inferior 
Court is an Adminiſtrator, and he is not ſup- 


poſed to know where the Cauſe of Action 
did ariſe, and therefore there is no reaſon to 
charge him in an Action without an Aver- 


ment that he had Notice that the Cauſe of 


Action aroſe out of the Juriſdiction of the 
Court; and if ſo be he had Notice of it, an 


Action on the Caſe wou'd lie againſt him. 
And if the Officer and Judge ſhall be liable 


to Actions in ſuch Caſe, it wou'd be in the 


Power of any Perſon to ruine them, by en- 
tring Actions the Cauſe whereof aroſe out of 


the Juriſdiction; and that wou'd be very 


dangerous for the Judges of the Sheriffs 
Courts in London. In 26 E. 3. 16. pl. 7. it is 


put as a Maxim, that what an Officer doth 


by the Warrant of a Court can't be againſt 


the Peace; and therefore Treſpaſs don't lie. 
Vol. II. 8 | 
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Falſe Impriſanment. 


The Defendant's Plea is good to a Common 
Intent; for an Action is enter'd, Proceſs is 


awarded, executed and rctorn'd; and that 


prima facie is a good Juſtification, without an 
Averment that the Cauſe of Action aroſe 
within the Juriſdiction; and therefore it 
ought to come of the other ſide, which is not 
done otherwiſe than by way of Inducement 
to the Traverſe, and then the Traverſe is of 
that which is not alledg'd in the Plea, which 
is impertinent. In an Action to be brought 
in an inferior Court it ought to be ſhewn that 
the Matter aroſe within the Juriſdiction, but 
otherwiſe in a Plea to an Action of Treſpaſs, 
for there nothing ſhall be intended to be out 


of their Juriſdiction, but that the Proceed- 
ings were regular. And if it appear'd in this 
Caſe by the Entry of the Action that the 
Cauſe aroſe out of the Juriſdiction, then it 
wou'd be reaſonable that an Action ſhou'd 


lie; but not in this Caſe. And for Authori- 
ties he cited theſe Caſes, 3 Keb. 85 1, 852. 


2 Rolls Abr. 560. Seaborne and Savaker's Caſe, 


1 Cro. 196. Jones 226. Salmon and Percival. 
2 Ro. Rep. 109. Martin and Marſhall's Caſe, 


Hob. 63. 2 Ro. Abr. 266. Mo. 847. Curtis's Caſe. 


And beſide the ſaid Caſes cited, vide theſe 


Caſes, viz. Head and Wilmor's Caſe, 1 Ventr. Salk. 201; 


220, 236. Anonymous Caſe, Otto and Selwin's 


Caſe, 2 Lev. 131. Adney and Vernon's Caſe, 


3 Lev. 243. Ollyet and Beſſie's Caſe, 2 Jones 


214. Crowden and Goodwin's Caſe, 2 Mod, Rep. 


58, 59. Higgiſon and Martin's Caſe, 2 Mod. 
Rep. 195. All which are (I think) material 
Caſes as to the ſaid Caſe of Gwinne, 
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fo. 1560. 


Traverſe of 


Matter not 
alledg'd is 
but Form, 


And the Re- 
ſidue is good 


without it. 


Falſe Impriſonment. 


The Argument of Sir John Powell (then one 
of the Barons of the Exchequer, now one of 
the Juſtices B. R.) in this Caſe at large. 

The Traverſe in the Replication is ill, be- 
ing of Matter not alledged ; but it is an im- 
material Traverſe, and only Matter of Form, 
which is aided. by a General Demurrer. Gro. 
El. 161. Manning and Towneſend's Caſe, Jobn- 


fon and Norton's Caſe 2 Ro. Rep. 442. Sa- 


vil's Rep. 78. 
The Traverſe being vain, the Reſidue of 


the Replication ſhall ſtand good without it, 
which is, that the Cauſe of Action aroſe out 


of the juriſdiction of the Court, which being 
confeſt by the Demurrer, it is now admitted 
by the pleading, and ſo it ought to be taken 


that the Cauſe of Action aroſe out of the Ju- 


riſdiction of the Court. 


The Queſtion now is, Whether an Action 


of Treſpaſs and Falſe Impriſonment will lie 


againſt the Judge and Officer of an Inferior 


Court, for iſſuing Proceſs and arreſting the 


Plaintiff (where the Cauſe of Action aroſe 


out of the Juriſdiction of that Court) or a- 


gainſt the Party who commenc d the Action 
there. 


I am of Oplnion that this Action will not 


he againſt the Judge, or the Officer, or the 


Plaintiff in the Inferior Court. 


fo. 1561. 


IJ will conſider this Caſe in the ſame Me- 


thod that it was argu'd at the Bar. 
1. Whether this Action will lie againſt the 
Judge and the Officer. 
2. Whether it will lie againſt the Plaintiff 
in the Inferior Court. 
1. As to the Judge and Officer, the covers! 


Rule taken in our Books is, where the Court 


hath Juriſdiction, no Action lieth againſt the 


Vol. IL Judge 
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Falſe Impriſonment. 


12 5 or Officer; but where there is a Want 


of juriſdiction, both are liable. This Rule 
being put ſo general, hath been the Occaſion 
: of ſome Miſtakes, in ſome ſudden Opinions 
and Judgments thereon founded. 


Firſt, I will conſider the firſt part of this 
Rule, Whether any Action will lie againſt 
the judge or Officer on any illegal or er- 


3 : roneous Proceedings, where there is a Juri 


; diction of the Matter or Cauſe. 

' Secondly, Whether in any Caſe they may, 
and in this Caſe have, ſufficiently juſtified 
themſelves, altho' the Matter or Cauſe aroſe 
cout of their Juriſdiction. 


The Conſideration of the firſt part of this 


Rule will not be impertinent to the Caſe in 
Queſtion, becauſe there are acl” Excepti- 
ons, which have been and may be made to 
this Juſtification, beſides the Defect of Juriſ- 
diction. For xr. There is a Capias awarded 
without any Summons. 2. The Capias is re- 
tornable ad proximam Curiam, withont men- 
tioning any Day certain. 
I think, that an Action will in no caſe lie 
againſt a Judge, or Officer, in obeying. his 
Command, where the Judge hath Juriſdi- 
- Ron. 
I know of no o Authority 3 in the Books which 
warrants or encourages any Action againſt a 
Judge for that which he doth Judicially; I 
take the Law without Diſpute to be, that no 
Action lieth, 12 Rep. 25. 8 Rep. 121. Dr. Bon- 
* bam's Caſe. And there is no difference as to 
that between Superior and Inferior Judges; 
| Metcalfe verſus Hodgſon, Hutt. 120. Where the 
Sheriff is as well Judge as Goaler by the Cu- 


ſtom of the Court, no Action lieth againſt 


him for taking inſufficient Bail, becauſe it is 


done 
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Falſe Impriſonment, 

done as Judge in his judicial Capacity, 1 Rolls | 
Abr. 92. pl. 6. If a Sheriff hath a Court by | 
Preſcription, and uſeth to execute Proceſs | 
himſelf, no Action lieth againſt him for 
what he doth as Judge. Þ 
Some Actions of this Nature have been of 
late attempted, Paſch. 26 Car. 2. in B. R. Buſh. | 
ell brought an Action of Falſe Impriſonment 
againſt Starling Lord Mayor, and Howell Re- 
corder, of London, for committing him (being 
| one of the Grand Jury) for a Fine impoſed | 
I} upon him, for not finding a Riot on mani- | 
feſt Evidence, and againſt the Direction of 
1 the Court in Matter of Law; the Commit- 
| ment was adjudg'd illegal on an Habeas Corpus. 
But on a Motion by Sir William Fones for 
time to plead, Hale Chief Juſtice#then de- 
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| clar'd, that no Action lay either againſt the 
yl Judge, or againſt the Officer, becauſe it was 
=. a thing done in a Courſe of Juſtice ; and 
(| _ _ rhereupon there was no further Proceedings 


9o. 162. in the ſaid Caſe. Hammond, another of the 
| Grand Jury, brought the ſame Action, Trin. 
26 Car. 2. in C. B. againſt the ſame Defen- 
dants; where the Court in the ſame Manner 
on a Motion for Time to plead, declar'd 
their Opinion, that no Action lay againſt a 
Judge for a tortious Commitment, any more 
than for an erroneous Judgment. Mod. Rep. 
119, 184. 8 5 5 
As to the Officer, I am of Opinion, that 
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1 he is not ſubject to any Action for executing ] 
il! the Command of a Judge or Court which Þ 
(| | hath Juriſdiction, altho' the Precept be erro- ( 
ih neous, or the Proceſs inwerſo ordine. That f 
| f was agreed in the Caſe of the Marſhalſea, ro It 
| Co. 76. If a Capias iſſueth againſt a Peer, or \ 
| without an Original, the Sheriff is excus'd, Þ ( 
4 Vol. II. | Dy. 
[1 | 
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Falſe Impriſonment. 
Dy. 60, 61. 6 Co. 54. The Counteſs of Rut. 
land's Caſe, 9 Co. 68. And there is no diffe- 


rence as to that, between Officers to Supe- 


rior Courts and other Officers, 14 H. 8. 16. 


If a Juſtice of the Peace makes a Warrant to 
f 


arreſt a Man for Felony before he was en- 


dicted (which, as was then held, he could 
not do) yet the Conſtable was excus'd ; and 
with that agrees Web and Bachelor's Caſe, Paſc. 


L againſt the Judge, the Officer and the Plain- 
tiff inthe Inferior Courr, as this Caſe is. 


27 Car. 2. B. R. 


The Queſtion is, whether an Action lies 


I confeſs that at the firſt ſtating of this 


: Caſe, I was of Opinion, that this Action lay 
not, but that Judgment ought to be given a- 


ainſt the Plaintiff; I now continue of the 


ſame Opinion. But I am well pleaſed, that 
- ſome ſeeming Difference of Opinions of the 
Court, founded on ſome Caſes and Reſolu- 
tions, hath occaſion'd ſo ſolemn a Debate of 
this Matter, which highly concerns all Su- 
| perior and Inferior Juriſdictions ; for if this 
Action ſhould be adjudg'd to lie, it would 
put an End to all inferior Juriſdictions : and 
on the other ſide, the ill Practice of thoſe in- 
| ferior Courts have ſometimes provok'd the 
* ſuperior to ſome Opinions and Reſolutions 
| which ſeem to give Encouragement to this 


Action. And for that Reaſon it is neceſſary 
to have a ſolemn Reſolution to ſettle theſe 
Matters of Juriſdiction on true and legal 
Foundations, ſo that the Rights of inferior 


Courts may not totally be deſtroy'd by the 


ſuperior,northeJuriſdicion of ſuperior Courts 
be invaded by the inferior. I have conferr d 
with both the Chief Juſtices of the other 


Courts, that there ſhould be an unanimous 


Opinion 
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Opinion concerning this Matter, and they 


will tend to ſettle theſe two Points of Juriſ .. 


juſtifies, is a void Proceſs, becauſe it is not 
retornable at a Day certain, but ad proximam Þ 


of the Defendant in the inferior Court, in- 
And another Objection may be made, that 
mons, is alſo void. 


the Judge and Officer have made themſelves 
liable to this Action by proceeding in that 


Falſe Impriſonment. 


agree in this Caſe that the Action doth not- 
lie: And therefore I hope that the Reſolu-- 
tion of this Caſe, which hath ſo long de-. 
pended under the Conſideration of the Court, 


diction for the future. 
1. I conſider whether this Action lieth a.. 
gainſt the Judge and Officer. 

2. Whether it will lie againſt the Plaintiff Þ 

in the inferior Court. Z 
As to the Judge and Officer, firſt it is to] 
be conſider'd, whether in any Caſe an Action] 
lies againſt them when they exceed their Ju- 
riſdiction. For it hath been objected, that the] 
Proceſs in this Caſe, by which the Officer 


Curiam generally; and ſo the Impriſonment Þ 
definite, till they pleas'd ro hold a Court, 
the awarding of a Capias without any Sum- 
In the next Place I will conſider, whether 
Cauſe which they now admit, by the De- 
murrer, aroſe out of their Juriſdiction. 


As to the firſt of theſe Matters, an Action 
(I chink) will in no Caſe lie againſt a Judge, 


% ù : TA. ͤ Ü—WW..r . .... 


where he keeps himſelf within the Limits of g 
his Juriſdiction; nor againſt the Officer, whoſ ra 


obeys the Command of ſuch Judge. In 1 Ro, ri 
Abr. 92. are the Authorities for that out of th 
the old Books; and for the more modern b! 


Authorities, Dr. Bonbam's Caſe, 8 Co. 121.8. 


and 12 Co. 25. In Evely and Sowley's Cafe, iI at 
Vol. II. Ro. 


Falſe Impriſonment. 


Ro. Rep. 264. cited at the Bar, there an Action 
Was brought againſt the Defendant for a 
- falſe Impriſonment at Charlton. He juſtifies 
as Steward of the Court of the Stannaries 
at Aſhburton, by Proceſs of the Court there, 
and traverſes that he is Guilty out of the Ju- 
riſdiction of the Stannaries ; but doth not ju- 
ſtifie or traverſe the Impriſonment of which 
the Plaintiff declares, which might be with- 


and therefore Judgment was given againſt 


the Plea only, becauſe the Traverſe was not 
large enough. I am of Opinion alſo, that 


| executes the Precept of a Court, or Judge, 


Bachelor, a Conſtable, who juſtified by War- 
rant of a Juſtice of the Peace for not per- 
forming his part of the Work in the Repara- 
tion of the Highway, without any Summons 
| firſt given the Party to anſwer the Com- 
| plaint (which ought to be.) The Plaintiff 
ner inſiſted, that the Clergy had an ancient Pri- 


ves Þ vilege to be exempt from Charges of that 


hat Nature; and they not being nam'd, were not 


e- bound by the Statute. But it was adjudg'd 


that they were within the Statute. And it 
ion] was further held, that notwithſtanding the 
ge, Want of Summons, yet no Action lay a- 
of gainſt the Conſtable for executing the War- 
vnoÞE rant of the Juſtice of the Peace, who had Ju- 
Ro. riſdiction of the Matter. For as the Lord Hale 
t of there ſaid, that would be to make the Conſta- 
ble as knowing as the Juſtice. 2 Ro. Abr. 560. 


at the Bar, a Ca ſa iſſued on a Judgment 


in the Juriſdiction, and it was not anſwer'd ; 


the Defendant in that Caſe for a Defe& in 
: no Action will le againſt che Officer who 


who hath Juriſdiction. 27 Car. 2. B. R. Dr. 
- Web brought an Action of Treſpaſs againſt 


Seaborne and Savacre's Caſe, which was cited 
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Falſe Impriſonment. ö 
in an inferior Court to take the Principal, 
if he could be found, and if not, the Bail; 
the Officer return'd, that he had taken the 
Bail, becauſe he could not find the Princi- 
pal; altho' it was held no Cuſtom could F 
make ſuch Proceſs good, yet no Action lay Þ 


in that Caſe againſt the Officer. 5 
O6j. It is true, that, where the Proceſs is 


erroneous, the Officer is excus d; but other- 
wiſe, if it be void, as in this Caſe. For a Ca- 


pias retornable ad proximam Curiam, without 


expreſſing any Day when the Court is to be 


held, is a void Proceſs ; and ſo it was held in 
Johns and Smith's Caſe, Cro. Fac. 314. 

Reſp. IT agree, that in ſome Caſes where 
the Court hath Juriſdiction, yet the Precept 


may be void, and ſhall not excuſe the Officer, 


as in the Caſe of Martin and Marſhal, Hob. 63. 
In which Caſe an inferior Court entitled 
themſelves to make Proceſs directed to ſuch 


an Officer (which ought to be intended in 

| Writing) the Officer in ſuch Caſe can't juſti- 
fie by a Precept by Word only, becauſe no 
Cuſtom is ſhewn for ſuch Purpoſe. But nota, 
that it was for want of Juriſdiction in the 


Court as to the Proceſs, and that was the 


| Reaſon of the Judgment in that Caſe, and 


not for want of Averment that the Cauſe 


aroſe within the Juriſdiction of the Court, as 


is ſaid in 2 Ro. Rep. 199. The Report of the 
Caſe in that Book is certainly miſtaken ; it 
appears by the Report of the ſame Caſe of 
Fohns and Smith in 2 Bulſtr. 36. that the Ar- 
reſt there was by Officers of the Marſhalſea 
by a Cuſtom to arreſt by Precept ore tenus, 
and therefore the Arreſt was void, without 
telling the Party the Day when the next 
Court was to be held, But where the Pre- 

Vol. ; + 0 | — - 


Falſe Impriſonment. 
cept is in Writing tetornable ad proxim Curi- 
am, that can be no more than an erroneous 
Proceſs, Holman v. Collins, Noy 35. So it is 
in the Caſe of a Summons retornable ad prox- 
imam Curiam generally, Dy. 262. Leat v. Fen- 
nings, Cro. El. 105. Adams v. Flyth, Cro, Fac. 
571. But by the Reaſon of Jeſſn and Laxon's 
Caſe, Cro. Car. 254. I think the Proceſs may be 
maintain'd to be good, as well as a Continu- 
ance to the next Court generally, was there 
adjudg'd good, becauſe perhaps there is no 
Day certain for the holding of their Courts, 
and then it is impoſſible to make it retorna- 


ble at a Day certain; but where the Court- 


Days are certain, it will be only Error in 


| Proceſs, and will excuſe the Officer. In the 


Caſe of Trebarforth and Greenway, Trin. 36. Car, 
2. in a Juſtification by an Officer of an infe- 
rior Court, this Exception was taken, but 
no Regard had thereto ; but Judgment was 
given in that Caſe for the Plaintiff, becauſe it 


did not appear that the Defendants were 


Miniſters of the Court, but might be Stran- 
gers; which could not be maintain'd, but 
was altogether void. 1 

Obj. Here is a Juſtification by an Officer 


of an inferior Court by a Capias without a 


Summons ; that is void, and no Cuſtom 
can ſupport it, and ſo it was adjudged Trin. 
24 C. 2. B, R. Read v. Wilmot, In falſe Im- 
priſonment the Defendant juſtified by a Ca- 
pias out of an inferior Court, and held not 
good ; for Hale Chief Juſtice ſaid, that there 


was a Difference between Miniſters of ſupe- 
nor Courts and inferior Courts, who ought 
to ſee that all things be duly done; for if 
Proceſs out of a County Court be executed 


where there was no Plaint,it would be void. 


C Refp. 


fo. 1565. 
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Reſp. J have as great a Reſpect as any one 
can have, for the Opinion of the Chief Ju- 
ſtice Hale; but I can't agree to the Judg- 
ment given in that Cafe, which was given 
on the firſt Argument, on a Diſpleaſure con- 


' ceived againſt the ill Practices of inferior 


Courts in that irregular Way of Proceeding ; 
but certainly it is only a Proceſs inverſo ordi- 
ne, and only erroneous. And in the Caſe of 
Ward and Ellain, Cro. Fa. 261. it was held to 
be Error; and ſo is Marget and Harvey's Caſe, 
Palmer 449. and no Cuſtom of any inferior 


Court will make that Proceſs good, as was 


held in the Caſe of Banks and Pembleton, 2 Ro. 


Abr. 277. but by the Cuſtom of London, which 


is confirm'd by Act of Parliament, that Pro- 
ceſs is held good, in Mackalley's Caſe, 9 Co. 
68. But there it appears, that without that 
Cuſtom it would only be an erroneous Pro- 


ceſs. Where Proceſs iſſues in an inferior 


Court without Plaint, it is but Error, Savage 


and Knight's Caſe, 4 Leon. 78, Nota, There 


is no Authority cited by the Chief Juſtice 


Hale to ſupport the Judgment in that Caſe 


of Read and Wilmot; and there is no Reaſon 
(as I apprehend) that the Officers of inferior 
Courts ſhould be more knowing than thoſe 
of ſuperior Courts, to judge of the Legality 


of Proceſs under the Peril of being liable to 


an Action; it would be hard Doctrine for 


Conſtables and Miniſters of inferior Courts; 
but the true Reaſon why they are not liable, 


is becauſe where the Court or Judge hath 
Juriſdiction of the Matter, they are only 


Miniſters, and can't diſpute the Legality of 


Precepts to them directed. 71 
Vol. II. | Eee But 
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Falſe Impriſonment. 

But the chief Queſtion in this Caſe is, 
whether the Judge and Officer are ſubject to 
an Action, where the Cauſe of Action aroſe 


out of the Juriſdiction of the Court; and I 
am of Opinion that they are not. 


As to that, I will conſider the ſeveral Na- 


tures of thoſe Juriſdictions, which are re- 
ſtrain'd to certain Limits; ſome are limited 
as to the Subject Matter of their Juriſdi- 
ction: Of this ſort was the Judicature of the 
Commiſſioners of Exciſe, who had a Juriſdi- 
&ion given them concerning the Impoſitions 
on Strong Waters ; and their Adjudication of 


Low Wines to be Strong Waters was an exceed- 


ing of their juriſdiction, and for that an Action 


would lie againſt them, as it was held in Terry 
and Huntington's Caſe, Hardres 480. It was ma- 


nifeſt that they had inthat Caſe exceeded their 


Limits, and as it was there ſaid, they might 
as well adjudge Roſe Water to be Strong Waters. 


And it was a plain Reaſon in the Judgment 


in the Caſe of the Marſbalſea, 10 Co. for 


the Juriſdiction of that Court, at that time, 
was only in Debt and Covenant, where both 
Parties were of the King's Houſhold ; and 


in Treſpaſs, where one of the Parties were of 


the Houſhold ; and that did not extend to 
Treſpaſs on the Caſe ; and ſo their holding 
Plea in an Aſſumpſit was coram non Fudice. SO 


in Caſe where the Founder of an Eleemoſy- 


nary Foundation appoints a Viſitor, and li- 
mits his Juriſdiction by Rules and Statutes 3 


if the Viſitor in any Sentence exceeds thoſe 


Rules, an Action lies againſt him, as was a- 


greed not only by the other Judges, but by 
che Chief Juftice alſo, in the Caſe of Exeter- 
College ; bur ir is otherwiſe where he * 
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in a thing within his Power, altho' in that 
Caſe there be no Appeal further. EEO 

Some Juriſdictions are limited in reſpect 
of the Perſons, as in the Caſe of the Mar- 
ſhalſea, where the Parties ought to be of the 
Houſhold, viz. in Debt and Covenant, both 
the Parties; and in Treſpaſs one of them, 
otherwiſe it is coram non Fudice, vid. 10 H. 6. 
13. Br. Action on Stat' Pl. ult' 10 Co. 75,77. 
Such Judgment may be avoided by Plea with- 


r ww I EMS r 2 Ne r 
i e COR IE Rena 
2 . NS . 5 3 r wy 
8 5 26 N 8 a Ie. 3 BEG r 


out a Writ of Error. : 
Other inferior Juriſdictions are limited in 
reſpe& of the Place, as the Juriſdiction of 
Juitices of the Peace in relation to the Poor, 
is limited to make Rates for the Relief of 
them in their ſeveral Pariſhes ; but if they | 
tax the Pariſh of S. to the Relief of the Poor | 
of the Pariſh of D. that is an apparent ex- | 
ceeding of their Juriſdiction, and the Juſtice | * 
and the Officer are liable to an Action, 
which is the Reaſon of the Caſe of Nicholsand | : 
Walker,Cro.Car. 394. And of that ſort alſo are 
inferior Courts in Corporations, where the 
Judge and Officer are liable or not, with this 
Difference; where it appears, or may rea- 
ſonably appear, to them, that the Cauſe a- 
roſe out of their Juriſdiction, and yet not- 
withſtanding they proceed, they are both li- 
able to an Action; but it is otherwiſe where 
it doth not appear, or can't reaſonably ap- 
pear, whether the Cauſe aroſe out of their 
Juriſdiction, or not; for there I am of Opi- 
nion that no Action will lie againſt them, 
unleſs they proceed after they are informed, 
or know that the Cauſe of Act ion aroſe out 
of their Juriſdiction. And this Difference 
will diſtinguiſh this Caſe from all the former 
Caſes ; for herein it appears that the Subject 

Vol. II. e Mat- 
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Matter is out of their Juriſdiction, or they 
may know it, if it be not their own Fault; 


zẽds in the Caſe of the Marſhalſea, which was 


2 Court of the King's Houſhold ; The Ser- 
> vants of the King's Houſhold are all enroll'd, 
and if the Judge and Officer have not Copies 
of them, ir is their own Fault; but in the 
= Caſe in Queſtion, the Court hath Juriſdicti- 
on of the Action, inaſmuch as it is an Action 
of Debt; and that Action, being tranſitory 
in its Nature, ariſes in Point of Law, in all 
Places, becauſe it is a Debt in every Place. 
It is true that it aroſe not in Fact within the 
Jjuriſdiction of the Court, which it ought to 


do, to entitle the Court to hold Plea there- 
of; but the Judge and Officer could not 


know it, unleſs by the Plaintiff or Defen- 
dant in the Action; and till they know it, 


I the Rule ſhall be in this Caſe as well as in 


| 1 others, Inorantia facti excuſat. | 


True it is, if it appears by the Plaintiff's 
Declaration that the Cauſe of Action aroſe 
cout of the Juriſdiction of the Court, all the 


Proceedings after will be void, and coram non 
© Tudice ; and that was the Reaſon of the Judg- 


ment in the Caſe of Richardſon and Barnard, 


I Ro. Abr.545, 809. March. Rep. 8. becauſe it 
| 7 


> appear'd in the Body of the Declaration that 


the Place where the Bond was made, was in 


the Body of the County out of their Juriſ- 


diction. But where nothing of that appears 


by the Plaintiff's Declaration, it ought to be 
made known to the Court by the Defen- 
| dant's Plea to the Juriſdiction of the Court; 


| which Plea if the Court refuſes, or accepts 
it, and proceeds after; if the Plea'be offer'd 
| (as it ought to be) before Imparlance and 


on Oath, all the Proceedings afterward will 
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And for this Reaſon it is, that the ſuperior : 


Smith's Caſe, Mod. Rep. 63. and Sid. 464. but 
the whole Court, that no Prohibition will 


Juriſdiction of the Court, and ſo that Caſe : 


- Falſe Impriſonment. 


pe void, and the Judge and Officer will be 
liable to Actions; and that the Law is ſo, 
appears by the Statute V. 1. c. 35. which 
prohibits inferior Courts to proceed in Con- 
tracts, Covenants and Treſpaſſes, made out 


of their Jurifdiction, and gives double Da. 


mages to the Party grieved: On which Sta. 
tute two Writs of Prohibition have been fra. 


med, as appears by Reg. Orig. 98. F. N. B. 45. F. 
one before any Suit commeno d, and the o- 


ther after the Suit commenc'd, on which 


the Party ought to recover double Damages 
againſt the inferior Judge who proceeds af. 


ter, but the Lord Coke in his Comment on 
that Statute 2 Inſt. 130. ſaith, that if the Par- 
ty pleads to the Action, he hath concluded 
himſelf, and ſhall have no Action on that 
Statute, but he ought to plead the Special 
Matter, viz, to the Juriſdiction of the Court, 
and by that Means take Advantage of it. 


Courts here refuſe to grant Prohibitions to |. - 


inferior Courts on a Suggeſtion that the 
Cauſe aroſe out of their Juriſdiction, till the} * 
Defendant hath pleaded that Matter in the 


inferior Court to the Juriſdiction of the 
Court. Some Attempts (I confeſs) have 
been made to obtain Prohibitions on bare 
Surmiſes only, as appears in Wainman and] 


after in the Caſe of Cox and St. Aubin, ] 
Rep. 8x. It was held by the Lord Hale and 


lie in that Caſe on a bare Surmiſe only, un- 
leſs there be a Plea firſt duly put in to the 


an 2 Ro. 317, is to be intended. | 
—_— : And] 
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And there can be no other Reaſon for it, 
but that the Action being tranſitory, they 
can't be ſaid to exceed their Juriſdiction till 
they are informed by the Defendants Plea 
where the Cauſe of Action aroſe ; for other- 


wiſe the Superior Courts wou'd grant Prohi- 
bitions on bare Suggeſtions only, as they do 


in other Caſes where Courts exceed their Ju- 
— oo: „„ 
The Authorities both in the Ancient and 
Modern Books agree that there ought to be 
a Plea to the Juriſdiction of the Court to 
make the Proceedings void, 22 Af. pl. 64. it 
is there ſaid, if Debt, Covenant or Treſpaſs 
be brought in an Inferior Court for a Matter 
done out of their Juriſdiction, if the Juriſdi- 
ction of the Court be for that challeng'd, the 
Proceedings will be void. In 22 E. 4. 31. it 
is ſaid, that if it appears that the Contract 
was made out of the Juriſdiction, and yet 
they proceed to Judgment, the Party ſhall 
avoid it by Plea; for in that Caſe it is coram 


von Fudice, as in the Caſe of the Marſhalſea, 
where. both Parties are not of the King's 


Houſhold. 
The Caſe of Olhet and Beh cited at th 


Bar is very conſonant to the Reaſon of this 


Caſe, the Caſe there was, the Defendant 
was Goaler within a Franchiſe, the Under- 


Sheriff of the Franchiſe arreſted the Plaintiff 


out of the Franchiſe, and after brought him 
within the Franchiſe, and deliver'd him to 
the Goaler in Cuſtody ; whereupon an Action 
of Falſe Impriſonment was brought againſt 


the Goaler in C, B. where Judgment was 
given pro Quer. But after on a Writ of Error 
brought in Trin. 34 Car. 2. that Judgment was 


revers d, becauſe he had a good Warrant of 


C 4 Commit- 
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fo. 1568, 
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Falſe Impriſonment. 
Commitment, and was not privy to the Tort ; 
the Court conſider'd under what Difficulty 


the Goaler was; if he permitted him to go at 


large, he was ſubject to an Action of Eſcape ; 
if he reſtrain d him he was liable to Falſe Im- 
priſonment. And he ( not being privy to 
the Tort) ſhall not be puniſh'd for doing his 
Duty, which was to keep his Priſoner. 
In the Caſe of Hudſon v. Cooke, Mich. 35. C. 
2. B. R. an Action on the Caſe was brought 
againſt the Plaintiff in the inferior Court, 
for ſuing in the Marſhalſea, the Cauſe of Acti- 
on ariſing out of the Juriſdiction of the 
Court; there it was agreed by the whole 
Court, that the Officer was excus'd. I know 
no Authority againſt it, except the ſaid Caſe 
of Martin and Marſhall, Ro. Rep. which is a 
Miſreport of that Caſe, becauſe the Lord 
Hobart, who was Chief Juſtice when that 
Judgment was given, reports it otherwiſe. 
I will conſider in the next Place, whether 
this Action lies againſt the Plaintiff in the 
inferior Court. And I am of Opinion that 
it doth not lie; becauſe the Action being in 
its Nature tranſitory, the Plaintiff himſelf 
may not perhaps know where his Cauſe of 
Action did ariſe; for a Bond may be ſeal'd 
to the Uſe of the Plaintiff with ſufficient 
Witneſſes, and may afterwards be ſent to 
the Plaintiff who may peradventure dwell at 
a great diſtance ; or Money may be receiv'd 
to the Plaintiff's Uſe, and a Letter or Note 
may be ſent to him afterwards by the Party 
who receiv'd it, and certainly it is in no 
wiſe material for the Plaintiff to know 
where this Bond was ſeal'd or the Mo- 
ney receivd; And altho' it hath been 
objected, that the Plaintiff ſhall be preſum'd 
„ to 


1 
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1 Falſe Impriſonment. 
to know where his Cauſe of Action aroſe ; 
yet I know no Caſe where a Man ſhall be 


made a Tort Feſor purely by Preſumption. 


The Caſe put at the Bar, that a Man ſhall 


be bound to take Notice of Bona notabilia, re- 
ſembles not this Caſe ; for that doth not 
make him liable to any Action if he takes 


cout Adminiſtration in the inferior Dioceſs: 


The Adminiſtration in that Caſe, tis true, 


will be void, becauſe the Court had no Ju- 


riſdiction. But in the Caſe in Queſtion the 


Court prima facie hath Juriſdiction till it be 


ouſted thereof by the Defendant's Plea. But 


il the Defendant ſubmits to it, and pleads to 
the Action, all the Proceedings will be 


ln I I. 


\: avoided, or reverſed by a Writ of Error, if 
the Cauſe of Action is alledg'd to be infra 
Juriſdictionem Curiæ, for that can't be after- 
wards aſſign'd for Error in Fact, becauſe it 
will be contrary to the Record. The Caſe 
of Lee and Ceely, 1 Ro. Abr. 759. tis true, ſeems 
to be otherwiſe; but that Caſe is not Law, 
for in the Caſe of Cox and St. Aubin, Mod. 


able for Error, and ſo it was in the Caſe of 


Another Reaſon is, becauſe the Plaintiff it 
may be knows not the Extent of the inferior 


Juriſdiction. This is not like the Caſe where 


2 


we 


CE Or 


N 


bes wa $44 


| rantia Furis, which will not excuſe ; but the 
Limits as to the Place, is Matter of Fact 


and Strangers are not obliged to take Notice 
| e, ls thereof 


good, and can't in any collateral Action be 


Rep. $1. it was agreed that it was not aſſign- 


Harvey and Holland, Hill. 28, & 29 Car. 2. 


a Man complains of a Robbery, or any other 
Felony, in the Star- Chamber, for that is Igno-. 


known only to the Officers of the Court, 
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thereof under the hazard of being liable to 3 


Actions. 


Moreover, I know no Caſe where. tbe 
Perſon, who actually commits the Treſpaſ; 
ſuppos'd to be done, ſhall be excus d; and 
yet the Perſon who is abſent and only pro- 


cur'd it to be done, ſhall be a Treſpaſſor. 


I can't find any printed Caſe to warrant - ? 
this Action. As to the Caſe of Higginſon v. 
Martin and Hadley, Mich, 28 C. 2. Rot. 516, | 
C. B. I have ſeen no Report of that Caſe, * 

and know not on what Reaſon Judgment 
was therein given, and therefore I will an- 
{wer it only with the ſubſequent Judgment | 
in the Caſe of Boys and Gurney, Paſch. 36 Car. 
2. B. R. Rot. 359. where it was held, that an 
Action of Treſpaſs and Falſe Impriſonment 
would not lie againſt the Plaintiff in that 
Caſe. And as to the Caſe of Riccas v. Bo. 
ler, ſaid to be adjudged in that Court, Paſcb.! 
3 W. & M. Rot. 32 1. it paſs'd (I believe) fas 
filent io, becauſe ſome of the Judges who then 
ſat there, remember nothing of it, and it is 


therefore of no great Authority. 
Whether 
the Plaintiff 
may juſtifie 


riſdiction, unleſs it be ouſted by the Defen- 
dant's Plea: And if the Defendant will not 


wards to be avoided. 
Vol. II. | An 


4 


Whether an Action on the Caſe will not! 
lie againſt the Plaintiff who commences 2 
where he Suit in an inferior Court, knowing the Cauſe Þ 
knew the to ariſe out of the Juriſdiction of the Court, 
Cauſe aroſe may be of another Conſideration, but that is 
Jurildidion not now the Queſtion. But I can in no wiſe Þ 
. ſatisfy my ſelf that an Action on the Caſe 

will lie meerly for that and nothing more, 
becauſe it is a Proceeding in a Courſe of Ju- 
fo. 1970. ſtice, where the Court prima facie hath Ju- 


take Advantage thereof, it is never after- 


* Falſe Impriſonment. 4.07 
An Action was brought by an Attorney 
for commencing a Suit againſt him in an in- | 
ferior Court, knowing him to be an Attor- | 
ney of the Common Pleas, and not ſueable in 
the inferior Court; but it was held in the 
Time of the Lord Hale, that the Action did 
not lie; for he would not it may be inſiſt on | 
his Privilege, and if he would, he might have ll 
2 v. | pleaded it, and had it allow'd him: And ſo | 
16. in this Caſe perhaps the Defendant might 1 
aſe, © ſubmit to the Juriſdiction ; and if not, he — 
ent might plead to it, and ſo ſtay all Proceed- ll 
an- ings. nd | 1 
ent Nothing hath been more common than for | 
Dar. © Plaintiffs to commence Actions in inferior | i 
an Courts, knowing the Cauſe of Action aroſe 
ent | out of the Juriſdiction of the Court; and it 0 
hat is ſtrange that this Action ſnould never be 4 
- | deviſed till thoſe late Precedents which have = 
ſeb. been cited at the Bar. The great Abuſes of | 
ſub inferior Courts by an Uſurpation of Juriſdi- — 
en] ction might be (I confeſs) a Provocation to 8 
t is find out ſome new Remedies to keep them ö 
_ | within their Bounds. Their Practice of iſſu- | 
ing Proceſs of Capiæ without Summons pro- 2 
vok'd the Lord Hale to be of that Opinion in [ 
the Caſe of Read and Wilmott, that an Action 
of Falſe Impriſonment would lie, becauſe 
there was none other Remedy; for it being 
iſe Þ only an Error in Proceſs, is aided by Ap- | 
pearance; fo that no Advantage could be | 
thereof taken on a Writ of Error: And thoſe - | 
Courts uſurping all tranſitory Actions, altho'” 
the Cauſes aroſe out of their Juriſdiction, | 
did in ſome meaſure prevail on the Courts | 
at Weſtminſter to give ſome Countenance to | 
this new Action. But in theſe Matters we | 
| ought rather to regard the Publick ** 
| TY e than | 
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408 Falſe Impriſonment. =_ 
than the Enlargement of our own Juriſdicti. 
ons; for if this Action ſhould lie, there would * 
be in Effect no Remedy for ſmall Debts be. 
tween 5 J. and 405. For in my own Expe- 7 
rience I have obſerv'd, that when Suits are 
commenc'd in the ſuperior Courts for ſuch ? 
{mall Debts, the Attorney oftentimes reco. 
vers the Debt and receives the Money; but 
when the Plaintiff expects to have the Mo. 
ney of the Attorney, he inſtead of that re. 
ceives a Bill from his Attorney, by which 
(beſide the Debt recover'd) he is a Debtor to 
the Attorney; ſo that it had been better for 
him to have loſt his Debt than taken that 
Remedy. = 
The conſtant Practice of Inferior Courts 
to iſſue Precepts of Capias without Summons 
I think ſuch an Abuſe of their Franchiſe, that 
perhaps it will be a Forfeiture of it. I know ,ππW 
no other Method to remedy it. I know there 
15 2 fraudulent Practice among them of ha- | 


fo. 1571, ving a ſelect Number of Attorneys, who 
J 


take an Oath not to plead any Foreign Plea, |; 

which they (by a voluntary Miſtake) inter- 

pret all Pleas to the Juriſdiction of their |? 
Court, and on that Pretence they excuſe | 
themſelves to the Defendant that they can't 

| plead ſuch Plea; and to prevent others from 
pleading it, they deliver Declarations with | 

an Imparlance to the next Court after the 
- Arreſt, to prevent all Opportunities of plead- 
7 ing to the Juriſdiction. But I wou'd not ſcru- Þ 
ple to grant a Prohibition (and I know Pro- 
hibitions have been granted) when a Plea to F 

the Juriſdiction hath been tender'd at the 
ſame Court in which the Declaration was put | 

in, notwithſtanding that Pretence of an Im- 
parlance, and that the Plea came too late. 

Vol. II. e But 
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ai. I But I am very cautious of allowing this Acti- 


uld 2X on againſt the Plaintiff, unleſs there be bet- 
be. ter Authorities for it in our Books, which 
pe. ay, that no Action lies for ſuing for a thing 
are in à Courſe of Juſtice, and it's not material 
uch tho' it be not in a proper Courſe; if a Man 
co. brings an Appeal of Murther retornable in 
but C. B. altho' it can have no Effect becauſe the 
fo. Court hath no Authority, yet no Action lieth 
re. againſt the Plaintiff, as was agreed in Sir 
ich Kichard Buckley's Caſe, 4 Co. And I have 
to heard my Lord Hale ſay, that it was reſolv'd 
for in the Caſe of Sir Richard Buckley, that an A- 
hat ction doth not lie againſt the Plaintiff for 


putting Matters in a Bill, of which the Court 
irts hath no Conuſance, altho in that Caſe in 
ons | 4 Co. it is otherwiſe reported. 
hat If the Declaration be, that the Sale x com- 
ow | menced there was ea Intentione to hold him to 
ere Bail in an Action wherein no Bail was by 
1a. Law required, or that the Action was laid 
% to great Damages, ſo that he could not find 
Bail, or ſuch like thing, an Action probably 
will lie. As to the Caſes of Higginſon verſus 


J 5 Martin and Hadley, and the Caſe of Boys and 
uſe Gurney, cited at the Bar, thoſe are Modern 
nt Precedents, and I know not on what Rea- 
om ſons or Authorities the Judges founded their 
ich | Judgments, becauſe I have not ſeen any Re- 
the borts of thoſe Caſes, nor whether they were 
ad. : on Debate or not; but I was preſent when 


the Caſe of Hudſon and Cook was adjudged in 
Mich. 35 Car. 2. B. R. It was an Action on 
the Caſe brought againſt the Defendant for 
commencing an Action in an Inferior Court, 
; whereas the Cauſe of Action aroſe out of the 
| Juriſdiction of that Court. Non culp' was 
| pleaded, and a Verdict for the Plaintiff. And 
an 


; 
1 
5 
7 


. fo. 1572. 
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an Exception was taken in an Arreſt of Judg. | | 
ment, for that it was not ſhewn, that the De. 


fendant knew that the Place where the Cauſe 


of Action aroſe, was out of the Juriſdiction. 
But it was held by Jefferys, Halloway and Wal. 
cot, that it was aided by the Verdict, Vithen. 
being of the contrary Opinion. I then thought | 
it (I confeſs) ſtrange, that the Giſt of the A- 
ction ſhou'd be aided by the Verdict. It was 


agreed in that Caſe, that it cou'd not be aſ- 


"EE OI Ine 


ſign'd for Error in Fact, that the Cauſe of A- | 
ction aroſe out of the Juriſdiction of the | 
Court, becauſe it was contrary to the Alle. 


5 * 
— 3 nm a. 


9 0 


22 


of 


gation of the Record; and that the Officer | 
was not puniſhable who executed the Proceſs | 
in ſuch Action, but that an Action on the! 
Caſe wou'd lie againſt the Party, it was ſaid, | 


tiff declar'd that the Defendant without any 


Cauſe of Action, by Virtue of a pretended Þ 
Precept out of the Burreugh-Court of Southwark 
ad magna pretenſa dampna, procur d him to be Þ 
arreſted, and detain'd in Priſon till ſuch a 


Day for want of Bail, ubi revera he had not 


any Cauſe of Action infra Furiſdictionem Cu- b 


ria. Non culp was pleaded, and a Verdict 


found for the Plaintiff, and 40 l. Damages 


given; but the Gift of that Action was the 


laying of great Damages, and cauſing him 
to be arreſted and detain'd in Priſon for want 
of Bail, for which an Action will lie, altho 


the Court hath Juriſdiction of the Cauſe; 
and therefore the Averment that he had not 
Vol. II. : __ Cauſe 


* 
* 


that it was ſo reſoly'd in a Caſe between! 
Cowper and Cowper, Paſch, 18 Car. 2. in Scaccar | 
when Hale Chief Baron ſat there. I have 
caus'd the Roll to be ſearch'd, and have ſeen þ ? 
the Record thereof, and it was enter'd Hill. 
18 & 19 Car. 2. in Scaccar. Rot. 5 5. the Plain- Þ 
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is · auſe of Action infra Furiſdictionem Curiæ, 
Je. was not material to the Giſt of the Action. 
But that is not the Caſe now in Queſtion, 
on. and therefore I will ſay no more concerning 
l. it: But as to this Action of Treſpaſs and 
em Falſe Impriſonment now in queſtion, I am 
zht | of Opinion that it lieth not, either againſt 
A. the Judge, the Officer or the Party, and that 


4 
9 


vas Judgment in this Caſe ought to be given for 
af. | the Defendants. 
A- #1 — —— — | = 
the |. : 


le- Samuel Rowell verſus James Dyon and 


er | 
el“ George Walmſley. 
the | | oc 

id, Hill, 9 V. 3. C. B. 
en 


ar e A, T for an Aſſault, &c. by the Defen- fo. 944. 
ve | VA ant ſimul cum J. B. Bar, That the Treſ- 5 
en /, &c. was committed by them and the ſaid J. B. 
Ii. Jointiy, and that the Plaintiff brought an Action in 
C. B. againſt the ſaid J. B. for the ſaid Treſpaſs, 
& c. and that there was Fudgment and a Ca (a 
awarded againſt him, and that he to avoid it paid 
the Plaintiff s Attorney by his Conſent the Money re- 
cover d. Replic' Nul tiel Record. Rejoind' 


* 


Quod habetur, &c. and pray that the Record 


may be inſpected, &c. e 
The Record was brought into Court the fo. 945. 
firſt Day of Eaſter-Term 10 W. 3. And Wright Where che 
the King's Serjeant, of Council for the Plain- Wore pred 
A. 7 . 111 not iupe 
tiff, alledg'd, that there was a Variance be- piy the Place 
tween the Record which was pleaded in Bar of a particu- 
ant (22d the Record in the now Actien; for the larAverment. 
ho Declaration in this Action is for an Aſ- . 95. 
ſe; ault, &*c, made decimo quinto die Maii nono 

ot illieimi terti;, and for a Detainer of him in 

aſe LED Priſon 
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Priſon for the Space of twenty Days, and I 


in the Record pleaded in Bar, the Treſpaſs is 4 


ſuppoſed decimo quarto die Maii with a Detain- 
er of him in Priſon for the Space of ten 


Days only. And the Opinion of the whole 


ourt was, that in regard there was not any 


particular and preciſe Averment in the Plea, 


that the Treſpaſs, &«. alledg'd in the Decla- 
ration in this Action, and the Treſpaſs, &. 


in the Action, &. pleaded in Bar, were the 
ſame Treſpaſs, &c. that it was a material 
Variance, and that to ſay as it is here in the 


now Bar that Tranſgreſſion præd fad fuer 


conjunttim, & c. was not by it ſelf ſufficient * 


without ſuch Averment as before. 


— EET 1 2 * 


Davis verſus Yale & 4 
Hill. 11 V. 3. Rot. 669. C. B. 


fo. 986. ou Nx for a Falſe Inpriſenment of bim at| 


It's abſurd 


Fort St. George in partibus tranſmarinis, þ 


to plead that y iz. apud London &c. till he had made a Fine] 


a thing was 
done in parti- 
bus tranſmari- 


nis, viz. apud Goods, Viz, 3000 Pagodas, by which be loſt tb 


London Ofc. 


fo. 950. 


crevit infra 6 Ann* Replic* #0 all except the 
Pagodas, that the Defendant was beyond the Seas, 


within ſix Years, Demurrer, &c. 


the Declaration was ill becauſe the Treſpaſs 


of 200 l. and a Bond of a 1000 l. to ftand to the 
Award, &c. and alſo fpr taking and detaining bi. 


Profit, &c. Bar, That the Cauſe of Action as to 
all except the Pagodas did not ariſe within four 
Years, &c. And as to the Pagodas, that non ac- 


and as to them that the Cauſe of Action did ariſ: | 
It was reſolv'd by the whole Court, that] 
is ſuppoſed to be at Fort St. George in partibu | 


tranſmarinis, viz, apud London & c, Which is 
Vol. II. e repug i 


3 
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nd repugnant and abſurd. And it was ſaid by 1 lat. 261;6, 


= 


is the Chief Juſtice and Powe! Juſtice, that if a 


in- I | 
ten France, it is not tryable here. 


ole 


Bond bears Date at Paris in the Kingdom of 


2. That the Proviſo in the Statute of Li- Proviſo in 


ny mitations doth not in Equity extend to this the Statute of 


Seas; for the Plaintiff might have ſued out 333. 
an Original, and continued it for as many 
© Years as he pleas'd, and ſo is Hall and V. 
© bank's Caſe, 3 Mod. Rep. 311. 


e. * WIS en 
SE Eg ae GED Nan 


„5 


Limitations. 
Cro. Car 0 246. 


Caſe where the Defendant was beyond the 


2 


But Leave was given to diſcontinue after 


the Court had pronounc d their Opinion in 
the Caſe. Levinz and Lutwyche were of 
Council with the Plaintiff, Darnel the King's 
verjeant with the Defendant. 8 


5 


-- 7 


Ll 
% 
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8 fo. 951. 


fo. - 54. 


who promiſed to ſpay it well ; and thereupon aſ. 


quiry of Damages awarded, as appear d on the Re. 


Y fo. 953. 


FALSE JUDGMENT. 


— 


Buſard verſus Bull. 
Mich, 3 Fa. 2. Ror. 796. C. 3 


ULL in the Court of Leiceſter, held befor: 

) the Deputy of F. Earl of Huntingdon, 
Steward, 8c. levied a Plaint againſt Buſzard; 
and Bull declar'd, that Buſzard js & per diver- 
ſos Annos &c. Was a Sowgelder : that he Wai 
poſſeſſed of a Sow and put it to Buſzard to be ſpay'd, 


ſign d the Breach. To this the Defendant demurr d, 
and the Plaintiff join'd in Demurrer, and thereupon 
a Day was given uſq; ad proximam Cur Ad 
quam Curiam the Parties appear'd, and Fudg. 
ment was given for the Plaintiff, and a Writ of In. 


- . x 1 
4 „ B ²˙¹ r >» __— in 


torn of the Recordari, Go. | 
Theſe Exceptions were taken at the Bar. | 
1. That ic did not appear that the Earl 
had Power to make a Deputy; but for that} 
vide Co. 9. 42. the Earl of Salop's Caſe. 
2. That the firſt Proceſs was a Capias; ſei} 
non allocatur, becauſe that is cur'd by the 
Appearance, 5 | 
31 That the Declafation is before the De 
fendant's Appearance; ſed non allocatur, be 
cauſe all is done at the ſame Court, and if 
ſhall therefore be intended to be done uF 
„„ Ne ns 3 
4. That on the Demurrer, a Day was gif 
ven to the next Court without mentioning 
Vol. II. - N 
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any Day certain; and that was held to be : 
\ © an incurable Fault. But then it was moved, 
that it appear'd that the Court was a Court 
of Record; and then a Writ of Error lies, 
— and not a Writ of Falſe Judgment, if there 
had been a compleat Judgment in the Caſe, 
which was not; for there is only a Writ of 
Inquiry of Damages awarded, and therefore 
nothing further was done in the Caſe. 
fore ; 3 
on, Wilſon verſas Leathat. 
15 j Hill. 3 & 4 Fac. 2. Rot. 1797. 
cl : Tappear d on the Retorn of the Recordari, that fo. 954. 
J's, 1 the new Defendant per R. L. prox amicum 
5 levied a Plaint in the Inferior Court againſt the 
rd, | Plaintiff, and declar'd for taking an Heifer ; and 
up” that on Not guilty pleaded, there was a Verdict and 
Al Judgment for the now Defendant,  _ | 
„ Theſe Errors were inſiſted on by the fo. 957: 
FI. Plaintiff's Council. 1. That in the Venire fa- 


cias, the Word ¶ ſcire] was inſerted inſtead of 
the Word | ſciri.] 2. That the Plaintiff in 
the inferior Court hath not declared per prox' 
amicum. 3, Becauſe it is ſaid in the Record, 
that the Jury ele& triat & Furat fuer per Cur, 
1 {whereas the Jury is to be try d by Tryors, 
» JB 


and the Judgment for theſe Cauſes was re- 
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FORMEDON. 


ion, 


White verſus Auſtin. 


Paſch. 2 Ja. 2. Rot. 614. C. B. 


OUNT in Formedon in Deſcender on a 

i Gift by Will of Lands in Ely. Bar, by« 

Fine levied in the Court of the Iſle of Ely, &. 

| (the Demandant replied and the Tenant rejoin d. 
but it not being material I have omitted them.) 

fo. 961. Demurrer and Joinder in Demurrer, and 

8 Judgment for the Demandant ; becauſe, ad. 

mitting that the Fine was well and legally _ 

levied in the Court of Ely (which the Cour 

thought a hard thing to be maintain d) ye 

that was but a Diſcontinuance, and that! 

the Ground and Foundation of the ſaid ARi 

on of Formedon. e 8 


fo. 959. 
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Hunlock verſus Petre. 
Hill. 3 W. & M. Rot. 91. C. B. 


fo. 963. OUNT in Formedon in Reverter, thi 
_ Hen. Powtrell was ſeiſed in Fee of the 17 
nements in queſtion, and by Fine and Recovery con © 

vey d the ſame to Robert Hagard and Hen, 
 Hunlock, and their Heirs, to the Uſe of himſelf jt © 

Life; Remainder to Ann his Wife for Life ; Rk © 

mainder to their firſt Son in Tai - Male, and 0 

their other Sons. Remainder to Robert Powytre 

bis Brother for Life ; Remainder to his firſt wy # 
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7 Plea in Abatement by Non-tenure, Replic', that 
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nd ; 4 the Count; 1. Becauſe the Plaintiff bath not 
d. © ſhewn that any Donor cepit exples' &c. 2. That 


2 Tue Male. 
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tbe Death of Ann Powtrell is not ſhewn. 3. That 
it is not alledg'd that the Right reverted to the De- 
mandant, eo quod the ſaid W. P. died without 


2 This Caſe as to the Plea in Abatement is fo. 973. 
reported in Lev. 3.330. I was retain'd to 
argue the Demurrer on the Count for the 
— Tennant. But before any Argument was 
made, the Cauſe was ended by Agreement 
detween the Parties; whereby the Tenant 
was to have a conſiderable Sum of Money, 
| and was to permit the Demandant to enter 
Judgment, &c, But yet I will ſay ſomething 
rl 4 . what was intended to be ſpoken at the 
Bar. „ 5 2 3 
As to the firſt Cauſe of Demurrer, ſci” that A 1 Caſe 
no Eſplees are alledg'd in any Donor, the Ns 
Books go on this Difference: When a Fee- atteag'd in 


alſo ; but when an Eſtate Tail only is de- 
D 3 manded, 


ſimple is demanded, there Eſplees ought to the Donor, 
be alledg'd in the Donor and in the Donee zud where in 


Donee. 
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KReverter. 
fo. 974. 


hath falſified the Writ ; for by the Writ ewen- 


Pormedon. L 
manded, there it ſufficeth to alledge Eſplees 
in the Donee only, 8 E. 3. 19. pl. 3. 27 E. 3. 
84.9 H. 6. 53. and F. N. B. 22. C. and D. is 


expreſs, that in a Formedon in the Reverter 


Eſplees in the Donor and Donee ought to | 


be alledg'd in the Count. Vide for that Fitz, | 
Tit. Formedon 31. as to a Remainder in Fee, 
and there it was rul'd that a Count for that 


Fault was ill; but it was amended. And in 


50 E. z. pl. 3. the Difference between the | | 


Demand of a Fee Tail and a Fee Simple, is | 
taken and reſolved by the Court; and theſe | 


Precedents agree with thoſe Authorities, viz. | 
Raf. Tit. Formedon en Reverter, three Prece- | | 
dents, Co. Entr. 349, 341 and 342. Hearn 503, 
F19. Aſh. 405, 406. two Precedents. Vereres | 
Intrationes 91, 199. b. in the falſe fol. of that | 
Book, but 200. in the right folio. If it had | 
been objected that in this Caſe there was 
no Donor, it might have been anſwer d,, 
that it appears that Henry Powtrell was ſetſed | 
in Fee, and that he levied a Fine to make a4 
Tenant in the Writ or Recovery, and that! 
he was alſo Party to it, and the Fine and 


Recovery were but one Aſſurance made by 
him only; and fo the Eſtate mov'd from him, 
and then he was the Donor, and the Eſplees 


ought to have been alledg'd in him. And it] | 
is alſo inconſiſtent that there ſhould be a Gift 
in Tail without a Donor ; and without a 


Gift in Tail there can be no Formedon in the 
The two other Cauſes of Demurrer are 
not (methinks) of any Force, and therefore 
I will not ſpeak thereunto. But another 
good Exception (as I apprehend) may be ta- 
ken to the Count in this Caſe, ſci that it 


Vol. II. t) 


| ; the Count it is alledg'd that a Fine was levi- 


J Formedon. 
F ty Meſſuages are demanded inter alia, and in EjeQment 


Paſture, by the Name of ten Acres of Mea- 


| dow be it more or leſs. And after Verdict for 
the Plaintiff, Judgment was arreſted, becauſe 


it was impoſſible, and the rather becauſe the 
Land demanded 1s of a different Nature from 
that which is mention'd in the per nomen, Yelv. 
166. Owen 133. Day and Fin's Caſe, 1 Brownl. 


145. If it be ſo, then as to four of the 
ſaid twenty Meſſuages demanded by the 
Writ, there was no Tenant to the Precipe, on 


which the Recovery was had, and then the 


Demandant can't recover according to his 


Writ, and conſequently he hath falſified and 
abated his own Writ of his own ſhewing. 


X _ 'y 


Atheluſtan Vaughan verſus Richard Row- 
lands and Margaret Ux* 

The Pedigree in this Caſe. | 

Eluſtan Vaughan. Ellen Ux 

Humphry Owen — 

D Onor. Cl | Humphry. 

_ 
Atheluſtan the Demandant. 
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on a Demiſe 


| , ; of 20 Acres 
ed of the ſaid Tenements, inter alia, per nomen by the Name 


© of ſixteen Meſſuages; and irs impoſſible that of 10 Acres 
twenty Meſſuages can paſs by the Name of be it more or 
ſixteen. In an Ejectment the Plaintiff de- 
© clardon a Demiſe of a Meſſuage ten Acres 
of Land, twenty of Meadow, and twenty of 


leſs, is ill. 


420 Formedon. 


fo. 974 OUNT in a Formedon in Deſcender brought © 
| Fu rok in Wales on a Feoffment to the Uſe (as to 
Its 64 \ Gife one Moiety) of the Feoffor for Life; Remainder to 
of Land by Eluſtan Vaughan and Ellen his Wife for their 
Moieties, by Joint Lives, & poſt deceſſum prim' eor' mori- 
2 1 * ent” to the Uſe of the ſaid E. V. and the Heirs of 
. his Body on the Body of his ſaid Wife, and of the 
Wales, other Moiety to the Uſe of the ſaid E. V. and his 
5 ſaid Wife, for their Lives, and after their Deceaſe, 
to the Heirs of the Body of E. V. on the Body of his 
ſaid Wife, Virtute cujus ac vigore &c. the Do- 
nor was ſeiſed of the firſt Moiety in Dominico 
ſuo ut delibero Tenement' the Remainder to 
E. V. and E. and the ſaid E. and his Wife were @ 

 ſeiſed of the other Moiety, viz. Eluſtan in Dom! 

ſuo ut de Feodo per formam' &c. and the Wife 
in Dom' ſuo ut de libero Tenement & cc. 
fo. 916. Nota, That it is ſaid by Fitzberbert in Trin. + 
2277 Hl. 8. 21. pl. 13. that if Land is given to + 
Husband and Wife, and to the Heirs of the 8: 

Body of the Wife, ſuch Eſtate ought to be 1 
thus pleaded, wiz. virtute cujus the Husband "1 


2 
e 
2 : | 3 
25 2 Y y 3 n 2 . ͤ EEE Rs 
Es: 3 1 3 S 3 2 
n S 4 eee 1 = + $5 Wes „ * 4 


N * . 2 82 OE" 
B 


and Wife fuer ſeiſit ſimul & bæredibus de corpore % 
(of the Wife) in jure ipſius (the Wife) and not 
de libero Tenemento or feodo talliato. But Bro. in ® 
his Abr. Tit. Pleading 3. makes a Quære there- 
of, and cites Litt. Sect. 26. where it is ſaid, # 


that if Land is given to Husband and Wife, . 
and to the Heirs of the Body of the Husband, T 
that the Husband in that Caſe hath an Eſtate 
in Tail general, and the Wife an Eſtate for 

Life only; and the common Form of Prece- 
TTV 
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1. 

o Evied a Plaint againſt the now Plaintiff as Admi- 
ce Fiſtratrix, &c. on a Demand of 55 |. and teſtified 
5e Phat he was indebted to the Inteſtate in 53 l. &c. 
d und made Oath that the Inteſtate was indebred to him 
re in 55 I. whereupon he had Fudgment for the ſaid 
Xt F31. and then avers that the ſaid 15 1. in the Con- 
in fition of the ſaid Bond, &c. are Parcel of the ſaid 
e. 31. and that the Bund was made to the now Plain- 
d, Tf for parcel of the ſaid Debt of 55 I. and for Secu- 
e, ity of the ſaid 15 l. parcel of the ſaid 531. to the 
d i : J laintiff then Executrix, &c. Demurrer, c. | 
te Ihe Plaintiff's Council took cheſe Excep- 
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FoRxEION ATTACHMENT. 


Why 
ay 
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North verſus Winskell. 
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Hill. 3 & 4 Fa. 2. Rot. 379. C. B. 


1 5 EBT on Bond with Condition to pay 15 l. 


Bar by Foreign Attachment in London, 
Juppoſing the Cuſtom there to be, that if one levies 


© 4 Plaint againſt an Adminiſtrator, &c. and if the 


Plaintiff teſtifies ore tenus that be or any other was 
Sdebted to the Defendant in that Plaint, that then 
be Defendant ſhall be attach'd by the Sum in the 


Hands of the Plaintiff. That the now Defendant 


ions to the above-Plea, 
I. That it did not appear there was any 


For that Dalton and Sellers's Caſe, 3 Cro. 184. 
8 Rolls Abr. 553. 4. Nu. 1 & 2. were Cited. 


6-6 
2 
2 $. 


Debt due to the Plaintiff in the Inferior 
Court before the Attachment was made, and 


2. Becauſe 


421 


fo. 977. 
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fo. 985. 


more fully reporte. ED ä 
And the Averment in the Plea in Bar that 


of the ſaid Debt of 53 J. to the now Plaintiff, 3 
then Executrix of the ſaid 7. North, was con. 4, 
- owing by the Inteſtate to the now Defen- ? 
Debt due to himſelf, which is abſurd and to 


mer; for the former part ſaith the Bond wait 
given to the now Adminiſtratrix for part o 
the ſaid Debt of 55 l. and the Bar after ſaith} 


- — 


Foreign Attachment. g 
2. Becauſe it was not averr'd that the Par- 


ties were within the Juriſdiction of the Court | 


at the time of the Attachment; and for that 
Rolls Abr. 554. Lek. O. Numb. 35 2 4. Were 
cited; vide likewiſe the New Dyer 196. and 


the Note in the Margen there. And on 
theſe Authorities the Court enclin'd to be of * 
Opinion that the Exceptions were good. 
but they gave Judgment for the Plaintiff, be. 


cauſe the Cuſtom alledg'd was abſurd and u- 
reaſonable; for it is that the Plaintiff in the 
Inferior Court may by himſelf or by his Al. 
torney ſwear his Debt to be a true Debt, 
Pearſe and Calcot's Caſe, 1 Rolls 554. Lett.! 
adjudg'd ; and alſo becauſe the Cuſtom doth 7 
not extend to the Debt in queſtion, and for 7 
that vide now the Caſe of Horſey and Turge, 
x Lev. 306. & 1 Ven. 111. where the Caſe i 8 


the Bond in the Declaration was made to the 
now Plaintiff, Adminiſtratrix of the ſail p 
F. North, for parcel of the ſaid Debt of 55 
Cc. and for Security of the ſaid 15 J. parcel ? 


tradictory and abſurd ; for by the firſt part of 3 
the ſaid Averment the ſaid Debt of 55 l. w 


dant ; fo that (as it is alledg'd) he hath given 
the Bond in the Declaration for part of? 


no purpoſe. And for the laſt part of the ſail? 
Averment, that is contradictory to the for 
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the Bond was given to the now Plaintiff g 
Vol. II. chef 


F Foreign Attachment. 

then Executrix of the ſaid John North, and 
For Security of the ſaid 15 l. part of the ſaid 
Debt of 53 7. 

nd 3 ee eee 
f Scarpe verſus Young. 


Paſcb. 4 V. & M. Rot, 266. C. B. 


1 of Foreign Attachments in London, that if 
* Þny Perſon affirm a Plaint in London, &c. and 
hen it is ſhewn that he affirmed a Plaint in Lon- 
„ 4 fon as Adminiſtrator, &c. of S. by Virtue of Let- 
th gers of Adminiſtration committed to him by the 


for. Commiſſary of an Archdeacon, &c. and that there- 
ge, pon a Debt due by him to the Plaintiff was attach'd, | 
e 1 Kc. Replic' That the ſaid S. had bona nota- 


pilia, &c. Demurrer, &c. „ 
hu. r. The Plaintiffs Council inſiſted Firſt, 
the That the Matter of the Replication was well 
ail pleaded, altho' the preciſe Certainty de bonis 


5 Fpotabilibus, according to Needham's Caſe, Co. 8. 


cel 135. is not ſhewn ; for the Precedents are 


tiff not ſo Co. Entr. 128. D. Baſt. Tit. Executors and 


on- 3 {dminiftrators 1. and in Bar 15 Rolls Tit. Execu- 
t 0 or 909. Numb. 2. 


Wa 2. That the Matter of the Replication, 


fen ho' Matter of Fact only, was ſufficient to a- 
pvoid the Judgment in the Foreign Attach- 
ih theſe Caſes (being ſtrong Caſes to this Pur- 


R. 2. fo. 2. b. Cro. El. 598. Paramore and Pain's 
Laſe, and 830. Coke and Brainforth's Caſe, 


aich Roll. Tit. Cuſtoms de L. 551. Let. D. Numb. 4. 
But admitting the Replication was not good, 
yet 


* 8 4 by 

1 
iti 

p 8 , 


the 


EBT on Bond. Bar by the common Cuſtom 


ment, without any Writ of Error, and con- 
ſequently the Defendant's Bar; and for that 


poſe) were cited, 27 E. 4. 30. Br. Bar 92. 


fo. 994. 


£ + 4 
3:2 

i 8 

*.. U 

1 YEY 

B28 

- 
, + N 
| by y 


+ 


1 
k 4 
a 
OY 
K yy 
| 4 
: l 
"SY 
# 3 
124 
11 
4 [1 
FA b 
« # £7 E 
$1 } 
1 
4 
* 
f F 
* 
L | B+ 
x i 
g i 
95 1 ol 
| 8 « 
! RB - 4. 
45 + Hf 
1 
# i Ul 
= 
K. 
18 
0 7 
» l 
©; K 
{ o 
3 ry 
1 4 
b 
1 
2 
k * 
? . 
{ * 
at 
1.45 
7 h 
FS. 
| © - \ 
1 
I 
L 56 
by 
17 
7 
BY 
% 


hs 


he — 7 — — 
4 2 _ E 
Fa — 3 
- * — 
3 
RT ob 
- - — = n 


424 


fo. 395. 


209. Herne a 


Foreign Attachment. 


yet twas urg'd that the Bar was ill, for it ou git 
thereby to appear that the Cuſtom is B 180 


purſu'd, or otherwiſe it is il. Dyer 196. , 


1 Brownlow 60, Hope and Holman's Caſe, Latch, 
TH Stubber's Caſe, Cro. El. 691. 

Humphrys and Barns's Caſe. Dyer 247. Toft's © 
Caſe. 

Exceptions to the Bar. 

1. The Cuſtom is alledg'd to be, that the 
Plaintiff ſhall have Execution of the Debt 
artach'd, he giving two Pledges to reſtore the 


& un diem, Cc. debit præd in præd billa origi. 
nal content diſrationaret ; but tis not aneded 
there was any ſuch conditional Judgment ot 
Award by the Court, for that which is in. 
tended by the Plea to that purpoſe is entire. 


ly nonſenſical and defective, and an inſenſi. 
ble Averment is as no Averment, and the O. 


miſſion thereof is à Fault incurable, and o 


it is adjudg'd in Hope and Holman's Caſe above, 
1 Brownl.6o. and ſo is Mac worth and Browne 3 
_ Caſe cited in Harwood and Lee's Caſe, Dis 
196, b. circa finem, and it's not ſufficient tho 
it be after averr'd that Pledges are found. | 
2. The Cuftom is alledg'd, that the Plain. 
tiff ſhall have Execution for the Debt in the 
Original Bill by two Pledges to be found to 
reſtore the Debt attach'd, if the Debt in the 
Original Bill be diſprov* 4 within a Year and} : 
a Day. And the Bar alledges, that Pledges} 2 
were found to reſtore the Debt attach'd, it} 
the ſaid Debt attach'd was diſprov'd, % 's 

which is abſurd and contradiftory. Z 


3. The Cuſtom, as it is alledged, is to be 


intended to extend to Actions brought in the 
Plaintiff's own Right; and the Action bug 


Vol. II. nt 75 


Debt attach d. if the Defendant infra un an |: 


Eg 


Foreign Attachment. 
»y the Defendant in the Inferior Court is as 


1 4 a J 
gh: 
tly Adminiſtrator, &c. 

.. 4. Here is a manifeſt Diſcontinuance, for 
ch. one of the Courts was held the 21ſt of May, 
and no Day is given the Plaintiff to the next 
Court, which was held the 23d of May fol- 
lowing, and then the Judgment is void. 
No Judgment was given in this Caſe ; but 
the Defendant being ſatisfied his Bar was ill, 
paid the Plaintiff the Debt (as Mr. Coleman 
the Plaintiff's Attorney inform'd me). Lut- 
vyche for the Plaintiff. 7 1 
Note, In Eaſter Term, 9 V. 3. Lovell the Foreign At- 
Eing's Serjeant in an Action on an Aſſumpſit ate 3 
between Wells and Needham, mov d in C. B. in Ruidence 
for an Imparlance to the following Term, on Non Aſum- 
becauſe he was to plead a Foreign Attach- 2/e. 
ment; but it was denied, becauſe it may be 
given in Evidence on Non Aſſumpſit; and the 
Court ſaid it was then the Practice in all 
Courts; ex Relatione Servientis Hen, Selby; but 
it ought (as I apprehend) to be pleaded ſpe- 
er! © cially in an Action of Debt on Bond. 


fo. 996. 


fo. 1005. 


fore the Treaſon committed, and before the ſaid R. 8 
Caterick, and by Indenture demiſed them to J. JI. 


| Demand of Fudgment, ac quod ipſe termin] 


fi nulla talis Inquiſitio habita ſeu capta ful 


ney General Demurs, and the Defendant joins inf 


INQUISITION 


Retorn'd into the ExcnrtqQuer. 


Rex verſus Hungerford. 
Paſcb. 10 W. 3. Rot. 


Plea by Leſſee for Years 1 force of 1 the Stat, 

of 2 E. 6. c. 8. to amove the King's Hand 
from the Poſſeſſion of Lands ſeized by Virtue of a 
Inquiſition found on an Indift ment of Treaſon founi| 
againſt R. S. which Lands are found to be infra} © 
Maner' Domin' Villam five Paroch' de Cate.“ 
ra al' Caterick Com' Ebor' Plea, That be. 


A an Ls a ten] 5 * 3 9 


aliquid habuit, one Sir S. B. was ſeized in Fu 
de eiſdem Meſſuag' &c. parcel de Maner' de 


for 1000 7 ears, under which Leaſe the DefendantÞ* 
derives bis Title ; and then concludes his Plea il : 


ſuum, 8c. habeat teneat & gaudeat, &c. acÞ 


ſer & ac fi termin ille in dicta Te lone 
compert' & ſpecificat' fuiſſet juxta formamÞp 
Statuti, &c. quodque manus Domini Regi i 

nunc a poſſeflione inde durante refid* termi-Þ 
ni, &c. amoveantur, &c. To this Plea the Atto. 


the Demurrer. 5 
Several Exceptions were taken to this Plea ? 
which together with the reſpective Anſwenſ in 
Vol. II. 3 thereunto,Þ 


Inquiſition, 


Thereunto, I will here ſet forth with all the 


permit. 8 

I. Except. The Firſt Exception was, That it 
lid not ſufficiently appear that the Plea exten- 
led to the “Lands in the Inquiſition, becauſe the 
Demiſe by Brathwaite to Feffs (under which 
the Defendant Hungerford claims) is pleaded 
to be of Lands parcell ejuſdem Manerii de Catte- 
ract, and it is by the Inquiſition found, that 
Sir K. S. was ſeized of Lands infra Maner &c. 
de Catteract, and ſome of thoſe Lands may ex- 
tend beyond the ſaid Mannor, and twas there- 
fore requiſite to plead by a per nomen, & c. or 


and not with an inter alia. 


Plea is thus, Et modo venit Dixwell Hunger- 
ford Tenens ad Termin Aunor' poſt ea mentionat 
ac modo & forma inferius hic poſtea mentionat 


e Cattaract parcell Premiſs in Inquiſit' pred” 
mentionat and demands Oyer of the Inquiſi- 
tion, and then pro placito dicit, quod 61, 75 
Catteract 
Mil fuit ſeiſit de eiſdem Meſſuag &c. inter alia 
parcell Maner de Catteract in Com præd exiſten 


"= z t fic inde ſeiſit per Indenturam c. demifit Jo- 
->"Bhanni Jeffs dicta Meſſuag &c. in Catterick 


end &. Which is a good Averment that 
lea] dre Parcel of that Mannor, and pals as ſuch 
J 


den in Catterick, Parcel of the Mannor of 1.51 
; — 4 1 


* 25 
2 
93 

25 

Wo. 


Brevity and Conciſeneſs the Caſe will well 


with an Averment that the Lands in the In- 
quiſition and thoſe in the Leaſe are the ſame, 


Reſp. To which 'twas anſwer'd, that the 


m' & ſingulor Aeſſuag Tenement & Premiſs 
ſeituat' &c. infra Maner Dom Villar. five Paroch' 


N Roger aliquid habuit in Premiſs in 


yræd parcell ejuſdem Manerii de Catterick ba- 


by the Demiſe to J7eſ by the Name of Lands 


427 


fo. 100 6. 


præd quidam Stafford Braithwait : 


the Lands are in Carterick, and alſo that they 
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Lands in the Plea and in the Inquiſition are 


is not ne- 


ceſſary to 
plead a Con- 
veyance with 

a per nomen. 


Caſe, Hob. 6. Bedel and Stanborough's Caſe, 


Inquiſition. * 
rick, Moreover it ſhall not be intended, 
the Village, Mannor or Pariſh is larger the 
one than the other; but admitting they are, 
yet the Words Tenementa. præd in Catterick 
præd will extend to Catterick the Village, 
Catterick the Mannor, and Catterick the Pa. 
riſh. To prove which Brock and Spencer; 


Cro. El. 538. were cited. And ' tis by the D.. 
murrer in Effect expreſly confeſs'd, that the 


in Catterick, and the ſame. 1 
And as to the pleading by a per nomen,'twa} , 
anſwer'd, there is no Neceſſity of pleading} , 
ſo, as *cis reſolv'd in Parvis and Yeaton's Caſe, 
1 Rolls Rep. 72, 73. neither is it of any ſub-F 7 
ſtantial Uſe; for a bad Plea was never, 
known to be made good by the Addition off 
a per nomen, as appears by Fawkner's Caſe, 1 f 


| Rep. 422. but a Declaration hath thereby been $- 


vitiated, as in Day and Fir's Caſe, Yelv. 1665 
x Brownl. 145. Owen 133. and yet doubtleſ 


it had been good without the per nomen. Andy 


| fo. 100). 


have been an expreſs Averment of the Iden 


as to the Objection, that to plead dicta Pr. 
miſſa inter alia is ill, and that there ought to 


tity of the Land. 


To that it was anſwer'd, that true it . 


is when there is not a ſufficient Certainty be-. 


fore, to what the Words dicta Premiſſa may ii 


(as appears before) there is in this Caſe aj 
ſufficient Certainty; and tis alſo averr'd the 0 
Lands mention'd in the Plea are Parcel oi 


Axerment. 5 


refer, there the Pleading is not good, bu 


{ 
( 
1 

uy 
the Lands mentioned in the e and 
therefore there is no Occaſion for any other: 


Inqui ſſtion. 429 
And as to the pleading inter alia, that's the, Where a 
common Practice when the Conveyance to ee 
be pleaded contains more than is neceſſary Record may 
to be ſhewn. A Fine may be ſo pleaded, be pleaded 
I Rolls Rep. 72, 73. Parvs and Yeaton's Caſe ; with an inter 
and the pleading ſo is there commended by . 
| the Lord Coke for avoiding Prolixity; an In- 
1 C ormation for Forgery of Blackacre, inter alia, 
pas adjudg'd good, Meyres's Caſe, Hob. 272. 
2. Except. Another Exception was, that 
the Plea faith that Barbara Strickland being by 
Virtue of the Leaſe made to Feffs, poſſeſs'd 
bf the Lands, married Sir Marmaduke Dalton, 
| fer quod they were poſſeſſed in Fure ipſius Bar- 
Jaræ, whereas he was poſſeſſed in his own 
5 Reſp But to that 'rwas anſwer'd, the Law 1 * — 
b otherwiſe ; for in Co. Lit. 300. a. and 35 T. Wife are poſ- 
4. it's expreſly ſaid, Chattels real are not ab- ſeſſed of a 
ſolutely given the Husband by the Marriage, Term in 
but conditionally, if he ſurviveth his Wife; 15 Fs _ 
Þ is Dung and Radſons Caſe, Hob. 3. and in due plead. 
EF/rorſley and Adams's Cale, Plow. 191. an Ex- ing. 
Neption is taken for not alledging, that the 
Nusband and Wife were poſſeſs'd in the Wife's 
len Right, becauſe by the intermarriage the 
Term is not deveſted out of the Wife, but re- 
8 u ains in her; and there the Court confeſt, 
be⸗ Hey are fo poſſeſſed: but foraſmuch as the 
maſhleans and Manner how they are poſſeſſed, 
wa ſnewn, therefore (if all be taken together) 
ſe he Manner of their Poſſeſſion appears, it is 
| the ficient, which (I apprehend) was an hard 
el ol Witc to make that Plea good. |—\u 
, and 3. Except. That the Defendant had no Let- 
theirs of Adminiſtration granted him whereby 
d entirle him to the Term, till the Year 
997. and the Treaſon was committed before 
3 | "wi -.—— AC. 
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Outlawry for 


Inqui ſition. q 
that time; and no Perſon who had not him 
ſelf a Title at the time the King's accrued, 
ſhall be allow'd to contravert the King“ 
Title. DE 5 
Adminiſtra- Reſp. To which *rwas anſwer'd, The Term 
tion relates was in Eſſe before Sir Roger had any thing in 
8 5 3 the Land, and in Conſideration of Law, that 

— „ . © 

Hats. was always after i» Eſſe, altho for ſome time 
Salk. 421, there was no Perſon in whom it might actu- 

ally veſt, till the Adminiſtration was granted 

to the Defendant ; but when the Defendant 

took Letters of Adminiſtration to Maddiſo, 

the laſt Aſſignee of the Term, he had good 

Right to the Term by Relation, from the 

Death of Maddiſon, which was primo Septen. 

bris, 4 Ja. 2. which was before the Treaſon; 

and for that Reaſon it hath been adjudg'd in 

Lockſmith and Creſwell's Caſe, Rolls Tit. Relati- 7 

on 399. That an Adminiſtrator ſhall have 2 

Action of Trover for a Converſion of the In 

teſtates Goods before the granting of Admi; 

niſtration to him, and alſo by the Stat. of ! & 

E. 6. cap. 8. it is enacted, That all Perſors | 

who ſhall have any Intereſt in any Term fo 

— Years, ſhall have and enjoy it, as if no ſuct* 

Inquiſition had been found; and the Defen 

dant (without doubt) wou'd have had th 

Term, had not the Inquiſition been found. 

4. Except. The Fourth Exception was? 

That the Seiſin in Fee in Sir R. S. foun 

by the Inquiſition, ought to have been tra pt 

vers d by the Defendant ; and ſo (as it W. 

alledg'd) are all the Precedent. IK 

If it be ne- Reſp. But thereto 'twas anſwer' d, Thi 

ceſſary to tra · the Plea was good by the ſaid Statute of 2 lo 

verſe a eilig 6, cap. 8. for by the Recital of the ſaid Aa Fn 

83 appears, Termors had no Remedy to r eco 

tion on an their Terms after ſuch Inquiſitions; a 
Vol. II. 3 | cher 
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ki þ ane 4 
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fo. 1008. 


Inqui ſition. 


Inquiſition ſhould be found omitting ſuch 
Titles, &c. every Perſon who had any In- 
2 tereſt, Cc. ſhould have and hold their Lea- 
n_ 2 ſes, Cc. as if no Inquiſtion had been found, 
n } and as if ſuch Leaſe had been found in ſuch 
t 2 Inquiſition. Termors before that Statute 
e could not traverſe, and it hath given them 
none; then what Means hath the Defendant 
ed to fave his Term, except by ſupplying the 
nt Defect of the Inquiſition and ſhewing his 
on, Title thereto? which is all he hath to do in 
ol relation to the Inquiſition, it being in no 
he wiſe material to him, whether the Inheri- 
m. tance be in the King, or in any other Per- 
n; Mon. And the Statute is ſtrictly penn'd (as 
| it it ſeems) to prevent the Termor's diſputing 


In; in the King can neither profit or prejudice 
mi Fhe Termor; and if a Traverſe fa 

ff 2 Þallow'd, and that found againſt the King, it 
ſors would be a Diſadvantage to him; wherefore 


fo the Defendant ſhall not be admitted to tra- 


1 


ſuch verſe it. 


therefore tis enacted, that where any ſuch 


ati the King's Title to the Inheritance, inal- 
2 much as the Cont inuance of the Inheritance 


ould be 


431 
Treaſon) to 
be in the 
King. 


or him, to have again and poſſeſs his Term, 

Act Ind in the Words of the Statute as this Plea 
cor; and if any Precedents are otherwiſe, 
„ they 


for the King; Mr. Browne and Serjeant Lut- 
wyche for the Defendant. Note, A good and 


Whether an 
Inquiſition 
ſhall be void 


for Incertain- 


ties in it, or 
not. 


before, and therefore the Inquiſition wa 


Inquiſition. 


ble to the Statute as this Plea is. 
After two Arguments at the Bar, and a 


long Time taken by the Court for Conſfide- 


ration, the Barons deliver'd their Opinions 


ſeriatim and at large, that the Plea was good 
. notwithſtanding the Exceptions, and Judg- 
ment was given accordingly ; Sir Thomas Tre- 


vor, then Attorney General, and Mr. Dod 


ſure Precedent to plead in all ſuch Caſes. 


An Exception was taken by the Defen. 
dant's Council that the Inquiſition was void 
for ſeveral Incertainties in it; and theſe Ca. 
ſes were cited to prove it, Lane's Rep. 41. 
The Earl of Cumberland's Caſe, Leigh's Rep. 24. 
Golfrey's Caſe, and 43 Barbers Caſe, Co. 133 
Rep. 48. Bayley's Caſe, Lane 91. Jabel Good,. 
cheap's Caſe,and 100 Sir Stephen Leamur's Caſe,} 
2 Leon 141. Raſhton's Caſe. Moor 723. Earl o 
Rutland's Caſe. But to that Sir Edward Ward + 
Chief Baron anſwer'd, that the Inquiſition} ? 
was only for Inſtruction and Information} 
how Proceſs ſhould iſſue for the King, and} 
the Title was in the King by the Attainde 


9 


good. 


Note, The Judgment was affirm'd on y 
Writ of Error by the Opinions of the tu 


Treby. e 


v7 1 JW 
d Wen! 246 
KY 
; 8 
8 BE 
. | Reeds 
*% : 2 ? 3 A; 1 
O « © "BE 
g 3 4 
5 
; 4 * 
e 
BELA 
8 


they paſs d ſub ſilentio, and are not ſo agree. 
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PARTITION. 


Hicks verſus Witchell. 


= = Hill. T, 2 Fac. 2. Rot. 1806. 
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1 H E Caſe in Effect was thus; 3 There fo. 1015. 

n- . was Tenant in Fee of one Moiety of If Tenant in 
id Land, and Tenant for Life of the other _ Wop a 
Moiety; the Tenant in Fee brought a Writ 1 


13. Sought to be (as in this Caſe i it was) general, ſpecial. 
, or ought to be ſpecial, And the Writ per 
e, Fotam pip was adjudg'd good. Vide the 
o Statute 32 H. 8. cap. 32. 3 Cro. 742. Taylor 
| pod Us. v. Sayer, and 709. Sir rouge Moor and 
ion Brown v. Onſlow, 


dei | 


t tition againſt 
of Partition againſt the Tenant for Life. Tenant L. it 


4 And the Queſtion was, whether the Writ need not be 
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fo. 1019 


Suggeſtion ) Appeal from a Sentence in the Conſiſtory Court f 


for a Prohi- 
bition to the 
Arches. 


ko. 1022. 


hibition denied by thc whole Court, as haif ® 


tiff's Council inſiſted on to obtain the Prof? 


ſoners B. R. &c. To which *rwas anſwer d 


fo. 1023. 


tion ovghe not to ifſuc, eſpecially in a Cali 


Plaintiff's own Suggeſtion, is taken only fol 


"oP 
= 
be: 


PROHIBITION. 


R r * * ** "02 


Watkins verſus Seaman & Webb, Church. 


but the ſame was afterwards diſcharg'd on! 


Wardens of Paynſwick. 
Hill. 36 Oh 37 Car, 2. E. . 
C Upgeſt* for a Probibitien 10 the Arches on an q 


of Glouceſter, concerning the Reparation of th. 
Church of S. That the Rate was impoſed for tu 
Diviſion of the Church-Huuſe into ſeveral bid, 
did not belong to the Church, and for Payment «| 
Money to poor Priſoners, &qc. and for Chimes. þ 
A Rule was made for a Prohibition 2, O, 


ITS 5 CY © 


. * * 


hearing Council on both ſides, and the Pro 
been before done in B. R. What the Plain] 


hibition was, that in the Rate Things arÞ* 
mix'd which are not cognizable in the Spiri 
tual Court, viz. the Repairing of the Church, 
Houſe, and the Payment of Money to the Pri] 


that Sentence was given in the Spiritual 
Court, and then if nothing appears in thi 
Libel to ouſt them of Juriſdiction, a Prohibiſ E 


of this Nature, and after an Appeal: But th 
Rate in the Libel, as appears even by th; 
the Repairs of the Church and the Houſeſ he 
GE I . \ 


9 Prohibition. 435 
tthereunto belonging, and which were to be 
Fepair'd by the Pariſhioners, as is expreſſy 
alledg'd in the Libel; and for that Rolls Abr. 
Tit. Prohibition 3 18. Num. 2, and 319. 1 Cro. 
456. Pen and Fefferies's Caſe, 2 Cro. 429. Pl. 5. 
and March 15 3. were cited. But if the Mo- 
Mey to be paid the Priſoners of B. R. had 
been mentioned in the Libel, tis ſometimes 
but a Farthing, or the Fourth part of a Far- 
thing, and ſo there could be no current Mo- 
Mey to pay it, and therefore the Court ſaid 
it may be put into the Church Rate. Ano- 
ther Exception was, that part of the Rate 
Mu Was for Chimes, which are only Ornaments. 
he But to that 'twas anſwer'd, that they were 
th not Ornaments only, but alſo delightful and 
ich} Eonvenient. And the Prohibition was deni- 
ed by the whole Court, Paſch. 1 Fac. 2. Le- 
vinx then for the Plaintiff, and Lutwyche for 
Ye the Defendant. SE ek 


oy — — 

nad 3 Turner verſus Weſton. 

wo 5 

ro-Þ 3 Trin. a 740.2. CB. 

als I. | | | 5 5 
„ir CUggeſ for 4 Probibition to the Court of the fo. 1023. 
rch. 1 Mayor of London, to prohibit a Suit com. To prohibit 


Fence d in one of the Compters in Debt on Bond 1 in che 

ud removed there; That the Cauſe of Action aroſe 8 Eo 
hat of the Furiſdiction of the City, 

A Rule was made for a Prohibition zii, fo. 1026. 

Pe. And at the Day was inſiſted by the 

Defendant's Council, that a Prohibition 

pught not to iſſue before a Plea to the Juriſ- 

the fiction, and ſuch Plea ſwore to be true; and 


f ff that Opinion was the Chief Juſtice. But 
hen Affidavit was made that the Bond, on 


E 4 _ which 


3 
3 It 5 


. 


Prohibition. ? 
which the Suit was founded, was made ou 
of the Juriſdiction ; whereupon the Chic 
Juſtice was of Opinion there ſhould be? 

Prohibition. The ſecond Juſtice was of O. 
pinion no Prohibition ſhould be granted be. 
fore a Plea to the Juriſdiction; bur anothe 3 - 


of the Juſtices was of Opinion a Prohibition 


ſhould immediately iſſue, and founded hi 
Opinion on the Prohibition! in the Regiſt; 7} 


Fo. 98. a. which is grounded on the Statute of 2 | 


W. 1. cap. 33. by which the Attachment ; 
any Man by Proceſs out of an inferior Coun 
for any thing ariſing out of their Juriſdictios 
is prohibited: And on F. N. B. 45. F. when? 
he ſaith that the Party attach'd ſhall have? 


Prohibition on that Statute, and makes n. 


mention that he ſhall not have it with 
pleading to the Juriſdiction; and then the 


contrary is implied, otherwiſe he would 
mention it: vide alſo for that, Wainam afl 
Smith's Caſe, 1 Sid. 464. But upon that th? 


Defendant's Council produc'd a Capias utl 2 


Note, It doth not appear in the Cauſe of Sir © 


whereby he had ſubmitted to the Juriſdich [3 
on of the Court. 13 


fo. 027. 
Church- 


War - 3 
2 Ao " being Church-IWardens, to give in their Accounge 


count. 


% 5 s 4 


Batt G al 1 0 burch-W . of Maſſan [4 


gat” againſt Sir William Turner, and thereupor q 
the Court would not grant A Prohibition 


William Turner, that he had done any thing * 


— 


ver ſus Watkinſon. 
Mich. 2 V. C Al. C. B. 


C'Uzgeſ? for a Probibition to the Conſitory 4 
York, on @ Suit there to compel the Plaintiſi 


Vol. II. 


ther 
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Prohibition. 


=X there ; becauſe within the ſaid Pariſh from the time 
2 hereof, &c. there have been 24 Pariſhioners call d 
* the 24. that on the Death of one the others have 
elected another; that they baue made Rates, &c. 
and the Wardens have diſtrain d by Warrant of the 
24. and that the Wardens have given their Account 
2 20 the 24. and thereby have been diſcharged, &c. 


The Court, after ſeveral great Debates, 


was of Opinion the Cuſtom was good and 
2 reaſonable, and a Prohibition was granted 
a ablolucely. 


Anderſon verſus Walker. 
Paſch. 3 V. & M. C. B. 


; 4 Juggeſtion, That by the Laws, &c. no Perſon 
10 ought to pay any thing for the Sacrament of 
, J Baptiſm againſt his Will, 


A Prohibition was granted on hearing the 


; Council of both ſides: And againſt the Pro- 
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fo. 1029. 


fo. 1030. 
Baptiſm. 


fo. 1032. 


Salk. 332. 


hibition theſe Books were cited, Godolphin's Pl. 9. 


Abr. 426, 427. 3 Keb. 565. Vanacre and Splencs 


Caſe, Hob. 329. Noy 15. Batt's Caſe, Lut- 
vyche for the Defendant. 


Colebach & al? verſus Bald win. 
ed 4 W. & M. C. B. 


O. U for a Probibition to the Spiritual Court fo 1032. 
of Hereford, that within the Pariſh of Lud- Sears in the 


low there is a Cuſtom by which the Church-War- Church. 
dens have diſpoſed of certain Seats to the Bailiff, 
&c. that the Seats were ruinous ; that the Plain-P. 
tiffs being Cburcb- Wardens, &c. by the Command 

N of 


Salk. 167. 
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fa. 103. 
Words. 


lo. 1039. 


fo. 1039. 


Words. 


fo. 1042. 


Prohibition. 


of the ſaid Bailiffs, &c. pull d them down and buil: 
new in their ſtead, &c. E - 
A Prohibition was granted and is now in | Het 


1 


Force. Lutwyche for the Plaintiffs. 
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Moor verſus Fawcet. 


Mich, 5 W. & M. C. B. 


S &c. for theſe Words, S. F. Wife of | * 
R. E. was a Whore, and her Husband a Cuc- | © 
kold ; and that ſhe brought up her Husband 's Daugh- | * 
fer to follow the ſame Trade, and to be a Whore like | 


herſelf. 


I Sid. 61. 


9 a. em i. —_— . ** ——— ——— 8 


Houblon verſus Milner. 
Hill. 3 . 3. C. B. . 
Uggeſtion for theſe Words ſuppoſed to be ſpoken 


in London, viz. You are a Common Woman, 
and ſuch Women as you are never have Children. 
After three feveral Motions for a Prohi- 
bition, it was denied by the whole Court ; 
becauſe twas held that the Cuſtom of London 
to have an Action for Words, extended only 
to Words whereby a Woman is directly call'd 
Fhore, and not to Words which only inſinu- 
ate her being a Whore. Theſe Caſes were 
cited for the Plaintiff, viz. Stiles 61. Izack 


and Green's Caſe, 229. Denton and Harriſons 


Caſe, and 245, an Anonymous Caſe, whereby 
Vol. II. 2 


A Rule for a Prohibition 2 ½, Cc. was 
granted; but the ſame was diſcharg d on my 
Motion, 1 Mod. Rep. 21. 2 Reb. 577, and 581. 
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AY | Prohibition. 439 
tis proved that an Action will lie for calling 
na Woman Whore, And theſe Caſes were ci- 
1 | Fed for the Defendant, 2 Rolls Abr. 145. Nu. 
10. and 296. Nu. 13. 27 H. 8. 14. b. and 1 
Fones 246. Levinx and Lutwyche for the Plain- 
tiff; Wright the King's Serjeant and Fenner 
For the Defendant. . 
Note, Tis averr'd in the Suggeſtion, that , fo. 1043. 
3 | la a Suggeſt 
if the Words were fpoke, they were ſpoke in , for Word, 
london; Whereas it ought to have been ex- tis not ſuffi. 
preſly averr'd, that the Words were ſpoke in cient to fay, 
London, as it is reſolv'd in Day and Pitt's Caſe, that if the 
l Ventr. 10. where it is ſaid by the Court, that . 2 ng 
9 12. ' ſpoke they 
that Matter ought to have been pleaded in were ſpoke 
the Spiritual Court, and then on their refu, in L. 
ſing the Plea to have mov'd for a Prohibition. 
' © But no Notice was taken of this Exception. 
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| Morton verſus Briggs. 
Trin. 8.JV. z. Rot. 1300 & 1302. C. B. 


? N ARR” &c. on a Modus to pay at the Feaſ® fo. 1043. 
9 of St. Mark, or after, on reaſonable Requeſt, Narr' Ge. 
© /o much for Tythe of Corn and Hay. 2. To pay at on à Mod 
© Midſummer an Halfpenny for every Sheep in the 
Summer Time, in Satisfaction of all Tythe of Wool; 

© of the ſaid 2275 3. On à Cuſtom to pay 14 ob. 

for every Cow having a Calf to the Number of five 

Cos; for five Cows having Calves 1 8. 4 d. for 
x having Calves 2 8. 6 d. for ten having Calves 
2 8. & d. and for every Cox not having a Calf 19. 
In fil Satisfaction of all Tythes of Cows, Calves, 
| Herhape and Paſture ; and two FER: for all Tythes 
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J Eggs, Iſſue was taken on all the ſaid Preſeri- 
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44⁰ 
fo. 1052. 


Tythes paid 


for one thing 


can't be a Re- 
compence for 
Tythes of a- 
nother thing, 
where both 
are due in 


Kind. 


fo. 1053 


Prohibition. 


There was a Verdict for the Plaintiff as to 
all the ſaid Preſcriptions, except for the 


Eggs. But as to the Preſcription that every} 
Tenant within the Pariſh of Kirkeburton had“ 
paid to the Vicar there 1 d. ob. for every Co W] 
having a Calf to the Number of five Cows, Þ ? 
and for five Cows having Calves 15. 4 d. and 
for ſix Cows having Calves 25. 6 d. and for 
ten Cows having Calves 2 s. 8 d. and for eve. 


ry Cow having no Calf 1 d. and for every 


Cow at Milk r d. in Satisfaction of allÞ* 
Tythes of Cows, Calves, Herbage and Pa. 
ſture of their Lands within the ſaid Pariſn; 
it was mov'd in Arreſt of Judgment that this | 
Preſcription was void, becauſe the Payment 
of the ſaid ſeveral Sums of Money for the! 
Tythes of Cows and Calves could be no Sa. 
tisfaction for the Tythes of the Herbage and) 
Paſture of the Lands: And for that theſe Ca- 
ſes were cited, viz. Griſman and Lewis's Caſe, 
3 Cro. 446. Monday and Lorice's Caſe, Mor 
454. Bird and Adams's Caſe, Moor 278. and off 
are 1 Keb. 716. Caſe 44. 2 Keb. 2. Hutchinſon 
and Atkinſon's Caſe, and 212. Brown v. Ha- 


ward. 


Another Exception was taken to this Pre. 
ſcription, becauſe tis to pay 1 d. ob. to the 
Vicar for every Cow having a Calf, for five 


Cows having Calves 1 s. 4 d. and for fix Cows 
having Calves 2 s. 6 d. and for ten Cows hav- 
ing Calves 25. 8 d. But tis not alledg'd that 


any thing is to be paid when the Number ot 


Cows exceed fix and was under ten, or when 
they exceeded ten. And that was alſo held a 
good Exception, and a Conſultation was a- 
warded, not only as to the Tythes of Herbage 
and Paſture, but likewiſe as to the Tythes of 
the Cows and Calves, Lutwyche for the Def. 
Vol. II. Osborne 


2 — ä 


OD 


Prohibition. 
Osborne verſus Poole. 
Paſch. 10 V. 3. C. B. 


Uggeſt” &c. to the Arches on an Appeal there for 


9 theſe Words ſpoken of a Parſon, viz. That he 
yas 4 pitiful pimping Raſcal, and the Plaintiff 
ſuggeſted that the Plaintiff there ſaid of him, That 


be was a Begger, and was going 10 run his Coun- 


try ; and that if be could but ruin the Plaintiff he 
ſbould hawe his End; and that he was uſed to ſteal 


© Cocks and Hens; whereby be was put in a Paſſion, 


end in that Paſſion ſpoke the ſaid Words of the 
Defendant. 5 „ 
A Conſultation was granted on Debate. 
Lutvycbe for the Defendant. . 


Burton & U verſus Sharpe. 
Mich. 11W.z. C. B. 


granted to the Aunt, and to commit them to the 
© Grandmother of an Inteſtate. 5 
A Rule for a Prohibition ni, &c. was 
made, bur 'rwas diſcharg'd on hearing Coun- 
cil of both ſides, a 1 


11. — 


Machin verſus Maulton. 
Hill, 13 V. z. C. B. 
| "YOUNT, &c. to the Spiritual Court for a 
i Suit for Tythes, A. xg an ancient Agree- 
0 


ment between the Predece 


and the Proprietors and Tertenants of the Pariſh, to 


And 


which the Plaintiff there had agreed. 


[4 Wggeſt &c. to repeal Letters of Adminiſtration 


441 


fo. 1053. 
Words. 


fo. 1055. 


fo. 1055. 
Adminiſtra- 
tion. 
Salk. 38, 252. 
fo. 1057. 


fo. 1057. 
r of the Plaintiff there, 
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* 1062. 
Gleab. 


To. 2666, 


fo. 1059. 


fo. 1059. 
MarriagePee. 


due by Cuſtom that if any Woman inhabiting with | 


fo. 1062, 
the ſame Term mov'd to diſcharge it, anf, 


other Caſes ; ſed non prevalui, the Court ſeem 
ing to be of Opinion, that the Cuſtom W 


gehe for the Defendant. 


Prohibition. 


And then he ſhews the Libel, and alledget| 
he hath pleaded all his Matter in that Counl B 
The Defendant traverſeth the Agreement 4 : 
and Iſſue thereon. Verdict for the Plaintiff * 


and in Trin. x Annæ Regine, after ſeveral Deb 1 
bates in arreſt of Judgment, he had Judgment 


by the „ of the whole Court. 


_—— „** 2 ** a, * i "a. 


Thompſon 3 Davenport. [1 
Mich, 13 W. 3. c. B. [ 


Uzg ff? Ec. to prohibit a Suit in the Eceleſe 4 

ſtical Court for a Marriage-Fee, ſuppos d toi 
the ſaid Pariſh as married to any Man ibidei f. 
vel alibi with a Levee, that the Man ſball pi 
5 Shillings. Tz 
A Rule was made in Mich. Term, 13 V. 
for a Prohibition niſi, &c. and I afrerwards i 7 


then cited Rolls Prohibit. 307. Numb. 18. an 


unreaſonable, Prat for the Plaintiff, Lu 


__ 5 . 3 : "If " 4 — 


Burton ver ſus Cookerman. 
Mich. 13 IW. z. 


Uggeſt &c. to ſtay a Suit for Tythes of Glu 
8 Land brought by a Curate and Sequeſtrator. 
The whole Court was of Opinion that tht 
Suggeſtion was ſufficient; but a Prohibition 
was denied on Affidavits chat the Lands wen 

Vol. II. no! 


"Y Prohibition. 
not Gleab ; for that Point vide Cro. El. 479. 
1 Blincow's Caſe. Mo. 457. 2 Rolls Abr. 335. 
u Numb. 7. . 
The Court was alſo of Opinion, That the 
| Suir in the Spiritual Court in the Name of 

the Curate and Sequeſtrator was well brought, 

and for that vide the Stat. 28 H. 8. cap. 11. the 
* Regiſter Conſultat 51. F. N. B. 5 2. G. 


„ 


]ohnſon verſus Wrightſon. 
Paſch. 13 V. 3. C. B. 


1 


9 % 
2 x a 4, o 2 a ; = 
. ; * TT FTE ²⁰A A hc) — 5 25 
TEN 5 ö 


OUggeſt &c. to ſtay a Suit for a Mortuary, for 
O that there was not any Cuſtom within the Pa- 

i for the Payment thereof. 
The Plaintiff's Council inſiſted, That no 


— 


Patute 21 H. 8. Cap. 6. and Co. 2 If. 491. 
here tis ſaid, Mortuaries are due only by 


according to the Rules of the Common Law, 


2 


. nd therefore tis highly reaſonable, that the 
Common Law Cuſtoms, when they are to 


be determin'd by Tryal, ſhou'd be tried ar 
zlea 
coo and Plomer's Caſe, Godbolt 163. 1 Ventr. 274. 


renn anonymous Caſe. But the Cale is report- 
no! 


Mortuary is due or payable in any Place, but 
dnly in ſuch Places where there are Cuſtoms 
i for the Payment thereof; as appears by the 


ECuſtom, and not by Law; and ſuch Cuſtom Z 
to be intended a good and valid Cuſtom 


and not according to the Spiritual Law, by 
Ehich che Proof of an Uſage for 20, 30, or 
240 Years is ſufficient to eſtabliſh a Cuſtom ; 


Common Law, and not in the Spiritual 
Lourt. To prove which many Authorities 
. [Pere cited at large, which I ſhall here only 
tha hame, wiz. Co. 13. p. 18, 37. (quod nota) Can- 


ed 


fo. 1 066. 


Mortuary. 


fo. 1069. 


* : 
> hae — N 
3 

* 2 - » "6 2 — 1 my oe ry vary. i. 8 rc 2 3 a 7 * _ = * * N _ 

8 * 7 _ l * . 1 2 322 4H 1 1 2 we 0 * PR — 0 —— 
$5.5 q MI e — * WA A "ww : £7 2 - * 

8 as. 8 end, G 2 2 on ö 4 — — 2 . > — a 2 
rere ns D \ —_— 
2 * = 0 > — 4 — 2 — — = — — -_ — — — _ N — 

« - Y — — b CN \ ee 

— 3 8 . 5 5 e . 3 n TING nnd — — 2 — 4 . : r = . 
+, a= Ft E 1 — r. ** — . 2 ws . 2 „ 2 2 . Y 32 - - — —. = — ; — 22 — ——_ = E 9 - 
— ASE \ er = LATE; . — _ r AB... D * — — . — — 3 _ 3 5 


ET 25 5 
RT © * WIG 
E It I. La ee ett > p—_ 
# us l COS ITS — 2 I 2 
5 oo meh EG EL NEL ED 


444 


Cro. C. 237. 


fo. 1070. 


2 Co. 45. 4. 


Prohibition. 
ed in 3 Keb. og. by the Name of Andrews ant 


Simon's Caſe. The Caſe of Cooker and Goal, 4 


Rolls Tit. Probibit. 307. Sect. 18. Fruen and 
Dean's Caſe, 2 Keb. 778. Goſling and Farding', 
Caſe, 2 Keb. 835. Rolls Probibit. 307. Set. 19 
Steward's Caſe, Palmer 440. Noy 81. the ſame 


Caſe. Scott and Walls Caſe, Hob. 2 47. the 


Caſe of the Subchantor againſt the Arch. 


biſhop of York, 3 Keb. 399. Tomlin and Adler; 
Caſe, 3 Keb. 729. White's Caſe, Cre. El. 151 
2 Keb. 835. 3 Mod. Rep. 268. Proud and Piper; 
Caſe, 7 H. 6. Br. Cuſtoms 22. 5 
Twas ſaid on the other ſide, that the Spi. 
ritual Court had without doubt the Original & 
Cognizance of Mortuaries; and therefore 
**was but reaſonable that all Dependencie 
thereon ſhou'd be there tried and determin'ꝰd 
And theſe Caſes were cited on that fide, via 
10 H. 4.1. 2 H. 5. 10. Fitzh. Furiſdict. 38 
Keilway 110, 111. 20 H. 6. 17. 2 Inſt. 491. 
2 Keb. 867. Wood and Fefferies's Caſe, F. N. B 
go. Let. ©. 1 Sid. 263. Mark and Gilbert 
_ Caſe. 5 „ 


Tas alſo alledg'd for the Defendant, That 
the Spiritual Court had allow'd the Defen- 
dant's (now Plaintiff's) Plea there. Bur to 


that it was anſwer'd, That 'tis alledg'd by 
the Suggeſtion, that the Spiritual Court re. 
fuſed to admit the Plea ; and that's not tra- 


183 — 
: 


verſable ; and theſe Caſes were cited to 


prove it, viz. Wright and Wright's Caſe, 
ro. 511. Kelley and Walker's Cale, 3 Cro. 655 


Co. 1 E . 44. Which are Caſes in Point. 
Afr 


ſolve a Prohibition ſhou'd iſſue, and that the 


_ Plaintiff ſhou'd declare in an Attachment 


thereon, and try the Cuſtom ; but the Plain- 


r great Conſideration, it being a Point 
much controverted, the Court did at laſt re-; 


N Prohibition. 445 


0 1 tiff died before any Tryal. Lutwyche for the 


Plaintiff, Birch for the Defendant. 


, = 
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. 5 5 
Durrant ver ſus Booty Vicar of Scottowe. 


R 


— 
e C 
3 * * 4 
* 3 


Paſch. 13 V. 3. C. B. 


1.þ *CUggeſt” 8c. to ſtay 4 Suit for Tythes of Aſter- fo. 1011, 
O mowth of Clover. Graſs, ſurmiſing a Cuſtom Tythes of 
within the Pariſh, that every Pariſhioner ſhou'd cut Afﬀtermowth. 
. his Graſs, and ſet out the Tenth Cock for Tythes, 
&c. in full Satisfaction for the firſt and latter 
MHowth. | | 
The Court enclin'd to be of Opinion, that fo. 1074. 
no Prohibition lies in ſuch Caſe without al- 
ledging a Cuſtom ; but on hearing Council 
of both ſides, the Rule for a Prohibition niſ, 
c. was made abſolute, and no difference 
. was made between the Aftermowth of Clover 
rt HGraſs and ordinary Graſs. 2 Cro. 116, and Nelv, 
86. Grene and Auſtin's Caſe. 


—— — 


en- — ——— — 

byſ Snowling & Ann Ux' verſus Nurſey. 
£3 | | | "5" q 

re- | 


call Dich, 13 V. 3. Rot. 364. C. B. 


4 5 OUMNT, &c. to ſtay a Suit to diſſolve a fo. 10g. 
Tt S\_1 Marriage with the Daughter of the former Marriage. 
Vife's Siſter. The Defendant as to the Proceeding 
vin after the Prohibition takes Iſſue, ſed pro brevi de 

re. Conſultatione habend? Demurs, and the Plain- 

the V join in Demurrer. 7 


In After 
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fo. 1077: 


Prohibition. 


After two or three Arguments, Trevor CJ. 
Paſch. primo Anne Reginæ, deliver'd the Opi. 


nion of the whole Court that a Conſultation | * 


ought to be granted. "Twas inſiſted for the} 
Defendant, That the Marriage is expreſly | 
prohibited by the Canons Anno 1603. Can, 
99. and to prove thoſe Canons Obligatory} 
theſe Books were cited, viz. Vaughan 327 
328. Moor 78 1. Bird and Smith's Caſe. 2 Lev. 


222. Cory and Pepper's Caſe. And many Caſes| | 


were cited to prove the Marriage unlawful, þ : 
but theſe that follow are the principal, viz, þ * 
Worthy and Watkinſon's Caſe, 2 Lev. 254. 
Watkinſon and Mergatron's Caſe, Raym. 464. 


2 Jones 118. And much was ſaid, and many 


Authorities cited on the other ſide. Keene and ; 
Selby Jun* for the Plaintiff. 7/hitaker, Hall and 
 Luiwyche for the Defendant, DIET 


/ 


Vol. II. HY Quart 
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u QuARE IMPEDIT:. 
7 | 4 FEED 1 


— 
— 


ll | | Regina verſus William Biſhop of Lincoln 
1 and T. Leigh Cler. 


I, ; ! ON in Quare Impedit that Michael fo. 1083. 
. ( Biſhop of Lincoln was ſeized of the Advow- If the Q. 
4 en of the Church of Chalſount, and collated Gre- hath Title by 
gory Garth, who being qualified, &c. accepted the Patron, 
Hemyth. Hamſteed, and having the ſaid two & c. preſent 
d ; A 9 Maii Anno Reginæ 8vo. accepted before the 
dE Wallington, whereby Chalfount became void, Queen, and 


and ſo continued for two Years and more, & ea ra- jc incum- 
tione it belongs to the Queen to preſent. Bar, The bent, ſhe hath 
Defendants confeſs that Michael Biſhop of Lin- loſt her Pre- 
ö coln was ſeized, and that he collated Gregory ſentation. 
Garth, who, being qualified to have another Bene- 
- ce, accepted Hemyth-Hamſted ; but ſay, that 
before Garth accepted Wallington, Michael Bi- 
ſhop, &c. was tranſlated to Worceſter, and Tho- 
mas ſucceeded him; That Garth accepted the 
Church of Wallington, whereby Chalfount be- 
came void, and the ſaid Thomas Biſhop, 8c. 


by 


110 Auguſt 1572, collated one Ince; That Tho- 
mas Biſhop, &c. was tranſlated to Winton, and 


4 


EE od 


2 
Ws 


the Biſhop now Defendant ſucceeded him; That the 


Lo 


Church of Chalfount became void by the Death of 

Ince, and the Biſhop preſented the Defendant Leigh, 
and that he is Perſona, &c. per ſex Menſes & 

| amplius. | „ 5 
| Note, It appears that the Biſhop of Lincoln fo 1086. 
did not preſent Ince till two Years after Garth 
had accepted Wallington ; ſo that the Queen 
Z as F 2 52 "Wis 


Lapſe, yet if 


the Preſentee 
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| Savil 109. fearch'd the Prothonotary's Book for ſeveral 


Quare Impedit. 4 
was entitled by Lapſe, yet inaſmuch as the 
Biſhop had afterwards collated Ince to the 
Church of Chalfount, and he died Incumbent, 
the Queen loſt her Preſentation. 2 Cre. 216 
Cumber v. the Biſhop of Chicheſter and Green 


3 Cro. 44. Beverly v. Cornwall, 119, the Queen 
verſus the Biſhop of L. &c. Hob. 152. 


Rex verſus Gibſon. 5 
Hill. 2, 3 Fa. 2. Rot. 1918. C. B. 


fo. 1086. OUNT on a Title of Simony, Plea nM 
Abatement by the Incumbent, that his Patra 

was not named in the Writ. Demurrer, & c. 

fo. 1089. This Caſe was argued in Trin. 3 Fa. 2. by 
Where the Holt the King's Serjeant for the King, and by 
Te 2 4 Pemberton for the Defendant; and order'd uf 
in a Quare Im- be argu d again the next Term; but I thin 
pedit. twas never argud afterwards; for I har 


ſubſequent Terms, and can't find any men 
tion made of this Caſe after that Term; bu 
for the King on the ſaid Argument were cited 
47 E. 3. fo. 10, 11. and alſo a Caſe between 
the King and Sowton, Trin. 33 C. 2. Rot. 1882. 
which laſt Caſe (*twas ſaid) was a Caſe ii 
Point that the Writ was good, tho' the Pal 
tron was not nam'd in it. And for that vial 
Co. 7. 26. a. & b. where this Difference iſ 
taken, viz. that when the Inheritance, I 
ſtate os Intereſt of the Patron will not be dil 
veſted by the Judgment, then if another Di 
ſturber be nam'd in the Writ, there is no ned 
of naming the rightful Patron; and on thi 
Difference ſeveral Caſes are there cited 
| and alſo in 27 6. 4. 44. pl, 7,0 Quare Impedi | 
Vol. II. 4 Wa 


1 Qauare Impedit. 449 
was brought againſt R. L. as Patron, and F. G. 
as Incumbent, and he pleaded in Abatement 
chat he was preſented by R. M. not nam d 
in the Writ; but the Writ was adjudg'd 
„good becauſe the Plaintiff complain'd of a 
Diſturbance by R. L. and not of any by R. M. 
And the Plaintiff ſhall not be oblig'd to 
bring his Action againſt R. M. when he hath 
= no Cauſe of Action againſt him. 
Nota, There is an Averment in the Decla- Whether in 
ration that twas a Benefice with the Cure of agetagys _—_ 
Souls; and 2uere, if in this Caſe tis not ne- y Teig 2 
ceſſary? For in a Quare Impedit brought by Simony tis 


N 


in 1 ueen Elizabeth, on the Stat' 13 El. cap. I2. neceſſary to 
u whereby tis enacted, That no Perſon ſhall dd; the 
pe admitted to a Benefice with the Cure of , ee, weg 


ESouls, unleſs he hath ſubſcribed the Articles cum cura, &c. 
of Religion, &c. The Declaration was ad. 
Judg d ill on Demurrer, becauſe *twas not al- 
Wcdg'd to be a Church with the Cure of Souls, 
according to the Words of the Stat' 1 And. 61. 
And all the Precedents that I find in all my 
{Books of Entries are ſo in the Caſe of Simony, 
Wiz. Co. Entr. 5 16. Winch 82 1. Brown's Entr. 2 
Part. 217, 221. Two Precedents Brownl. Lat 
Nediviv' 409, 410. Cliff's Entr. 607, 608. in a 


eel 
8] lea in Bar by reaſon of Simony in thePlain- 
i iff, and 609, 610. in a Declaration. 8 
pz But nota, there is ſome Variance between 
vill the Star? of 13 Eliz. cap. 12. and the Stat' 31 
e i liz. cap. 6. of Simony; for in the former 
Elatute tis ſaid, no Perſon ſhall be ad- 
di nitted to a Benefice wich Cure without the 
Di Addition of any other Words: But in the 
\cel{tature 31 Eliz. tis ſaid, that if any Per- 
chiffon be preſented to a Benefice with Cure 
ed MW Pignity, or Living Eccleſtaſtical) and Quære if 


hat makes any Difference between the Ca- 
N © 4 * 


Go 


0 


fo. 1090. 
Simony. 


fo. 1091. 


Quare Impedit. 


OUNT on a Title of Simony by Contract be. | ; 
tween M. R. on the Part of W. R. CP an], 


one T. B. That the ſaid M. R. ſhould pay to the 


Patron 2201. and that the ſaid T. B. ſboullf * 
procure the Patron to preſent the ſaid W. R. De. 


murrer by the Patron, Bar by the Incumbent by 


Title alledg'd in three ſeveral Perſons to preſent H, 
turns, becauſe a third Part, &C. belongs to then 
ſeveral Mannors, &c. and traverſes the Simon; 
and Iſſue thereupon, The Attorney General ſoins i 


Demurrer, &c. 


Theſe Exceptions were taken to theÞ* 
Count; 1. That the Statute of 21 El. cap. 6.Þ 
of Simon) ought to be recited ; ſed non alloca./ 
tur; yet the Statute 1s recited in the Prece. 
dents in Co. Entr. 516. Winch 821, Bruns, 
Entr. 2 Part. 216, 220. Brownl, Latine Redi-Þ * 


vivus 409, B 

2. That the Agreement mention'd in the! 
Count was not within the Stat” ſed non allocar + 
and Judgment as to the Demurrer was given? 
tor the King tamen quære, if there is any Ne- 
Patron was Ceſſity of alledging in the Count, that Berk/e [7 
the Patron was ſeiſed of the Advowſon, as of 
an Advowſon in groſs, or appendant to any) 


© If it be 
neceſſary in a 
Count for Si- 
mony to al- 


ledge that the 


ſeiſed of the 
Ad vou ſon as 


in groſs, or as 
ap endant, 
Cc. 


Place; for ſo are all the Precedents above- 


Rex verſus The Biſhop of Chicheſter, & a/ 1 
Paſch. 3 Fa. 2. Rot. 424. C. B. 


nal er at 


mention d, tho' that Point was not menti- 
on'd in the Argument. But 'ris ſufficient 


(methinks) for the King to alledge, that the 
Preſentation of Right belong'd to Berkley, 
and that he was then Patron, as 'tis here ; for 
the King is a mere Stranger to the Patron“ 
particular Title. 8 arean 
Vol. II. Hele 
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| Quare Impedi. 
1 3 Hele verſus The Biſhop of Exon' & al? 
M. 210. & M. Rot. 1618. or 609. C. B. 


JYOUNT, That the Adwvowſon 15 appendant 40 
4 his Mannor of S. that he preſented J. O. who 
Ii dead, and ſo it belongs to him to preſent, &c. 
Plea of the Biſhop, That the Plaintiff preſented to 
bim one H. who was in Literatura minus ſuffi- 
ciens ſeu capax, &c. and ſo he found him on Exa- 
mination, and therefore he refuſed him, and gave 

Notice thereof to the Plaintiff ; and the Plaintiff not 
„baving preſented another, he collated, &c. and the 
u Incumbent pleads the ſame Plea. Replic' to the 


|! Biſhop's Plea, That the ſaid H. at the Time of the 


© Preſentation, &c. was and is Vicar of U. and af- 
ter Examination had obtain'd Epiſcopal Ordination, 


e. | joinder of the Biſhop to the ſame Effect as in the 


2 the Plaintiff, which are but Repetitions of the Repli- 


> cations, with Offers of Iſues thereupon, and ſeveral 


Ie = Demurrers thereto, 3 
judgment pro Quer in C. B. and affirm'd in 


Kc. and the ſame as to the Incumbent's Plea, Re- 


Bar, and ſo of the Incumbent, Surrejoinders of 


437 


fo. 1094, 


fo. 1099, 


nB. R. but revers'd in Domo procer. This Caſe 4 d 134. 


is reported in 3 Lev. 313. 


—— —— 5 N — 
; a 


8 


ICED „* 


Dominus Petre verſus The Univer ſit of 
Cambridge and Woodrooffe. 


Hill 3 & M. Rot. 308, 309, 310.C,B. 


NOUNT by an Heir in Fee of an Advowſon 
appendaiit to the Mannor of W. againſt the 


_ Univerſity. of Cambridge and the Incumbent. 
7. — 2 Bar 


F 2 
W 6 
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fo. 1100. 
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Quare Impedi. $ 
Bar by the Uni ver ſity, That the Plaintiff was a Recu. WR þ 
fant Convitt by Proclamation at theGoal- Delivery of WW 
the County of Eſſex. Plea in Abatement by th: 
Incumbent, that the Plaintiff was a Popiſh Recuſan 
Convitt by Proclamation at the General Quarter 
Seſſions, 8c, after the Original and before ſuch 4 
Day, to which he had imparled. Replic', to th: 
Plea of the Univerſity he pleads the Pardon of King 
James by Letters Patent; to the Plea of the lu. 
cumbent he demurs, 1, Becauſe he hath made 10 
Defence; 2. That he bath not produced any Record 
of the Conviction of the Plaintiff, or any Tenor 
thereof. The Univerſity demurs to the Replica- 
tion. Joinders in Demurrer. Judgment on the I- 
cumbent's Plea quod reſpond' who then pleads in 
chief that the Plaintiff was a Popiſh Recuſant Con- 
vict at the Goal-Delivery, &c. Replic' to that, 
which was the ſame in Effect with the Replication to 
the Univerſity, viz. the Pardon, &c. Demur- 
„ = . 
Fo. 111. This Caſe is reported in 3 Lev. z 32. where. 
Stat' 28 El. by it appears that the Defendant Woodrooffe's 
pleaded as Plea was ill, becauſe he pleaded the Stat 29 
made 29- 15 El. in Diſability of the Plaintiff being a P- 
1 piſh Recuſant Convict; whereas the Parlia- 
ment began 29 October, 28 El. See for that 
tes And. 1, par. 295. and Raymond 1. Bateman' 
Plea that he Caſe. The Statute alſo ſays they ſhall ſur. 
did not ren- render themſelves before the next Seſſions, 
der ar the and he pleads the Plaintiff did not ſurrender 
next Seſſions, himſelf at the next Seſſions. There was ano- 


on Sear Of ther Reaſon alſo, which was ſhewn for Cauſe 


is ll. of Demurrer, viz. becauſe he did not pro- 
85 duce any Record, & c. Levin for the Plain- 
tiff; Fuller and Lutwyche for the Defendants. 


oo. Sta- Note, In the Univerſity's Plea the Star” 21 
ceſfary to be El. eap. 1. Which gives the Forfeiture of 20 
pleaded in per Month, and Authority to the Juſtices of 
this Caſe. Vol. II. Aſſize 


. W «aca em oa a 2 , co ww. 


* Quare Impedit. 
7 afize and Goal-Delivery to determine the 
W Offences, &c. The 29 El. cap. 6. which au- 
 thoriſes the Juſtices of Aſſize and Goal-Deli- 
very to proceed againſt Recuſants by Pro- 
clamation, and the Star” 3 Fa. cap. 5. ſect. 20. 
@ which gives the Preſentation, &c. to the U- 
niverſity, are recited. But the Incumbent 
moodroofes Plea in Chief recites only the 


rf > 


the Peace to proceed againſt Recuſants by 
© Inditment and Proclamation, &c. and the 
3 Ja. cap. 5. ſect. 20. which gives the Uni- 


J Occaſion (I think) to plead more of thoſe 
Acts. ee 5 


K 


E 


On 


* 6 


7 


2 Crane verſus The Biſhop of N orwich, Chri- 


com oats inte Aa ae 
8 2 n VEE 


ſtopher Reeve and John Dudbourdieu. 


Paſch. 2 Anne. Rot. 1405. C. B. 


i WW FIOUNT, That Sir Edward Reeve was 
a. /[eiſed in Fee of the Mannor of Owiton ad 


quod &c. and by Will devis'd it to Mary his 
- WE Wife for Life; Remainder to Chriſtopher Reeve 


4 3 Fa. cap. . ſect. 5. which authoriſes the Juſti- 
ces of Aſſize, Goal-Delivery, and Juſtices of 


@ verſity the Preſentation; and there is no 


fo. 1125. 


15, in Fee. That the Church became void, and the 


er WR „id Mary preſented the ſaid Chriſtopher. That 
0- Mary died, &c. after whoſe Death Chriſtopher 
fe N emer'd and died ſeiſed, by whoſe Death the Church 
became void, and the Mannor deſcended to Chri- 
ſtopher his Son and Heir, whom the Biſhop colla- 
ted by Lapſe, That Chriſtopher the Son by Leaſe 


ane Mollet in Fee, who by Leaſe and Releaſe con- 


became 


and Releaſe convey'd the Mannor cum pertin' to 


vy'd the ſame to the Plaintiff. That the Church 
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454 


fo. 1630. 


fore the Conveyance by Mollet to the Plaintiff th 1 


the Son, and Mollet preſented him, &c. Abſque 


fendant Dudbourdieu. Abſque hoc quod ipſe ö 


Demurrer, for that the Plea is ill concluded, au 


the Traverſe in the Replication was ill, be: 


cheſley was ſeiſed in Fee of the Advowſon o 
and preſented M. and died ſeiſed, which del- 


cended to the Plaintiff's Husband, who con- 
vey'd it to Eaſt and another to the Uſe of the 


1 1 Regi, and ſhews that the Plain- 
and of the Mannor of P. held by Knight's Ser. 


Quare Impedit. N 
became void by the Death of Chriſtopher the N 
per quod, &c. Bar by the Incumbent, That be. 


Church became void by the Death of Chriſtophe: | 


hoc that the Church was void at any time after ti 
Conveyance made by Mollet to the Plaintiff. Re. u 
plic That the Defendant ought not to be admittei 
to ſuch Plea, becauſe for the Reaſons before he m. 
ſeiſed in Fee. &c. and that being ſo ſeiſed th 
Church became void, and that the Defendant Chr. 
ſtopher by Vſurpation on him preſented the D. 


eſt Perſona, &c. ex preſentatione Molle: v 
the Traverſe not well introduc'd. 


This Caſe was argued Mich. 2 Anne Reging, x 
and Carthew for the Defendant inſiſted that 


cauſe the Plaintiff had thereby traverſed the 
Inducement to the Traverſe taken in the Bar, + 
and cited the Caſe of Dame Chicheſley again 
Thompſon and the Biſhop of Ely, Cro. Car. 104, 
105. Where the Count was, that Sir Tho. Chi. 


the Church of VV. as of an Advowſon in grols, 


Plaintiff for her Jointure, &'c. That AM. died, 
and ſo it belong'd to her to preſent. The 
Incumbent pleaded he is perſona imperſonata ex 


tiff's Husband died ſeiſed of the Advowſon 
vice in Capite, & c. And that they deſcended 
to Thomas his Son and Heir, being of the Age 
of two Years, and that by Office, &. all this 

Vol. II. | Matter 
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F Quare Impedit. | 455 

„ Matter was found, whereby the King was 

ſeiſed and preſented the Defendant, &c. Abjq; 

> hoc, that the ſaid J. Chicheſſey granted the ſaid 

M Advowſon to Eaſt and the other prout, &c. 

The Plaintiff replies, quod non habetur alia uod 

tale Record de Inquiſitione. And an Excepcion 

© was taken that the Traverſe of the Inquiſition Where an 
iwas ill, becauſe there ſhall never be a Tra- Indueement 
verſe upon a Traverſe : but where the Tra- to a Traverſe 


verſe in the Bar takes from the Plaintiff the a 885 


Liberty of his Action for the Place, Time, or 
che like, there the Plaintiff may maintain 


his Action for the Place or Time, and tra- 
verſe the Inducement to the Traverſe, and 
need not join with the Defendant in the Tra- 
verſe, but may do which he pleaſes ; but 


8 i * 
2 2 2 — . a i — — RenN * = — > 
* ws — — A — 5 — — 2 
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4 hen the Inducement is made and concluded 

at wich a Traverſe of a Title ſuen by the i 
e: Plaintiff, there the Plaintiff is oblig'd to Af 
he maintain his Title, and ſhall not traverſe the bl 
ar, Inducement to the Traverſe, And the whole | 


nit W Court was of that Opinion. By which Rule 

che Plaintiff ought not to have travers'd the 

bi. Defendant's Preſentation by Mollet, but ought 

ot to have maintain'd his Title, viz. that the 

fs, W Church became void by the Death of Chriſto- 

el. ober Reeve after the Conveyance by Mollet to 

n. him; for the Plaintiff having in his Count 

che after the Conveyance by Mollet to him, al- 5 
ed, ledg'd, That by Virtue thereof he was ſeiſcd fo. 1631. 
he in Fee, & c. and being ſo ſeiſed the Church 
ex became void, & and the Defendant having 

in- by his Bar alledg'd that the Church became 


* a Minn... *4 . 
— — > — n —_— * 2 
2 TC LL IY — 
3 — 322 
— wg 2 — 8 . er OE "ox 
— ply Seen de ne — ” » 
* 2 Wag. 3 
* = IE EW FX bn” 


on void during the Seiſin of Mollet, and travers'd 

er- that it became void after the Conveyance 1 
led made by Mollet; And the Plaintiff having in 1 
ge the firſt part of the Replication afficm'd, that 1 


his he, for the Cauſes mention'd in the Count, 
ter | , +. Was 


456 Quare Impedit. F 
was ſeiſed in Fee, &c. and being ſo ſeiſell 


the Church became void, &c. prout ipſe in ei 
parte narrando allega vit he ought to have con. 
Where the cluded ad patriam, becauſe if the Church did 


Incumbent not become void during the Plaintiff's Seiſi 51 


ter- ; : 
odd * . by Virtue of the Conveyance made to him by 


Plaintiff's Moller, tis plain the Plaintiff hath no Title 


Title with- to the Avoidance after Chriſtopher Reeves; 


pes: op Death ; for the Preſentation after his Death 
1 Perſon Was à Chattel veſted in Mollet, and if it ap. 
who preſent- pears by the Record that the Plaintiff hath 
ed him, but ho Title, he ſhall not have Judgment; for he 
to another. qught to recover by his own Strength, and 
not by his Adverſary's Weakneſs. And for 
that cited the Caſe of the Queen v. Middleton, 
1 Leon. 44, 45. where in a Quare Impedit the 
Count was, that the Lord Say was ſeiſed in 
Fee of the Mannor of Bedington, &c. ad quod, 
& c. and that by his Death it deſcended to 
his two Daughters and Heirs, and that on 
Partition the Mannor was allotted to Ann, 
who was married to the Marquis of Northam- 
pron, and that a Fine was afterwards by them 
evied to the Uſe of the Marquis for Life, 
That the Marquis was attainted of Treaſon, 
after which Ann died without Iſſue, and the 
Church became void, and fo the Preſenta- 
tion belong'd to the Queen. The Incum- 
bent confeſſing all the ſaid Matter unto the 
Attainder, pleaded, that after the ſaid At- 
tainder Queen Mary demiſed the ſaid Man- 
nor with the Advowſon to Rocheſter and Wal- 
grave for Forty Years if the ſaid Marquis 
ſhould ſo long live, who were accordingly 
poſſeſſed ; and during their Poſſeflion the 
Church became void, on which Avoidance 
one Twinko preſented the Defendant, who 
thereupon was admitted, &c. To which 
Vol. II. | Was 


Quare Impedit. 


ſterplea to the Queen's Title did not ſhew a- 
y Title in his Patron, which was ill, not- 
withſtanding the Star. 27 E. 3. cap. 7. Bur 
Frwas adjudg'd againſt the Queen by the 
whole Court: and the Reaſon they gave was, 
becauſe there was not a bare Preſentment 
pleaded againſt the Queen, but alſo an E- 
ſtate, ſcil a Leaſe for Years in the Advowſon 
deriv'd from Queen Mary, and the Avoid- 
Ence on which the Action was brought hap- 
pen 'd within the ſaid Term; and the Caſe 
here is ſtronger than that Caſe; for by the 
War in this Caſe tis alledg'd that the Avoid- 
Ence happen'd in the Time of Moller before 
the convey'd to the Plaintiff, and that Mollet 
had preſented the Defendant. 3 

| Serjeant Hall on the other ſide argu'd, That 
by the 25 E. 3. cap. 7. the Incumbent, altho' 
he is Poſſeſſor, ought as well to ſhew and de- 
Send his Right as counterplead his Adverſa- 


2 


+4 


erſona imperſonat ex preſentatione F. S. and de- 
ſend himſelf by the Title of 7. D. under 
Whom he doth ge, claim, altho' that wou'd 
de ſufficient to deſtroy the Plaintiff's Title. 
ob, 319, 320. Sir William Elvis v. the Arch- 
ſhop of York, and 1 Jones 5, 6. 

But in the Caſe in Queſtion the Defen- 
lant hath not maintain'd his Title by the 


bar that he was preſented by Mollet, and the 
Plaintiff hath replied that he was preſented 
dy Chriſtopher Reeve the other Defendant, by 
ſurpation, and travers d his being preſent- 
d by Mollet, and that's confeſs'd by the De- 
urrer to the Replication, and therefore the 


Mollet, 


5 


tas demur' d, for that the Incumbent's Coun- 


ys Title, and therefore can't make himſelf 


ſicle of his true Patron; for 'cis ſaid by the 


defendant is eſtopp'd to plead the Title of 
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fo. 1632. 
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Quare Impedit. 


 Mollet, who is not his true Patron; and the 
Plaintiff hath by his Replication relied on 
that Eſtoppel according to the Directions i, 
Hob. 321. 5 
"Twas likewiſe objected, that admitting 
the Defendant could plead the Matter afore. 
ſaid, yet the ſame is not well pleaded, be. 
Cauſe he ought to have relied on the Induce. 
ment to the Traverſe in the Bar, and thi 
Traverſe ought to have been omitted, an 
the Pleading ought to have been, that ſuciliſ 
a Day Mollet was ſeiſed in Fee and preſent 
ed him, &c. and that had been a good Con 
feſſion and avoiding of the Plaintiff's Title 
and then the Plaintiff ought to have repliM 
that the Church became void by the Deati 
of Reeves after the Conveyance co him, wil 
an abſque hoc that it became void before; an 
by this Means the whole Merits of the Caul 
would have been tried: For tis a Rule, th 
when particular Eſtates are in diſpute, thi 
prior and not the latter is to be travers 
and therefore the Defendant ought to han 
travers'd the Commencement of the Plai 
tiff's Title, becauſe he ſuppoſerh it to be th 
puiſne Title ; but the Traverſe ſhould han 
been of the Priority of the Defendant's T 
tle. And to that Purpoſe the Caſe of Deni 
and Mazy, 2 Ventr. 212. and other Caſes t 
that Purpoſe were cited. vgs 
Where an But admitting that no Advantage ſhoui 
Inducement be taken on this Demurrer by Reaſon oft 
== been Traverſe in the Defendant's Bar, yet he! 
2 ſiſted that the Traverſe in the Replicatio 
e was good; for it appear'd by what had bee 
ſaid before, that the Traverſe in the B: 
was immaterial and ſhould not have been t 


ken; and then the Inducement to that Tr 
W.. | veil 


F » 
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— 1 


m > Sr 


# Quare Impedit. 

Eycrſe might be travers'd, and for that Digby 
Ind Fitzberbert's Caſe, Hob. 102, 104. The 
| Fin and the Biſhop of Worceſters Caſe, 
Haugban 62, and ſeveral other Caſes to that 
EPurpoſe were cited. And ſuppoſing the Fact 
Wo be as is alledg'd in the Replication, viz. 
What the Plaintiff being ſeiſed in Fee, &c. 
 WCbriftopher Reeve preſented the Defendant by 
MY (urpation on the Plaintiff, that could not 
me in Iſſue, but by alledging the Defen- 
ads being preſented by Reeve by Uſurpa- 
un, and traverſing his being preſented by 
ler; for if the Plaintiff had taken Iſſue on 
he Defendant's Traverſe of the Time of the 
voidance by Reeve's Death, the Preſentation 
Reeve by Uſurpation had never came in 
peſtion. . „ 
Po that on the whole Matter it plainly 
Spears the Defendant hath endeavour'd to 
Elter himſelf under the Title of Mollet, by 
zom he was not preſented, and to conceal 


Preſentation by Reeve, who did in Fact 


na ſent him by Uſurpation on the Plaintiff, 
lain ich ought not to be; for by the Statute 
- tis to defend his own Right; and if the 
ha on who preſented him had no Right, he 


have no Right to defend, 
Ex relatione of the ſaid two Serjeants; and 
this firſt Argument the Court ſtrongly 
lind to give Judgment againſt the Plain- 
but at his Requeſt (it being in his own 
lay) *twas order'd to be argu'd again the 
t Hillary-Term. my | 
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Kirby verſus Green. 


Mich, 15 & 16 Elix. 


OUNT for taking his Cattle at C. in a Pla . 
fo. 1731. call d Birdwood. Cogniſſ', that the Des 


and Chapter of G. were ſeiſed in Fee, &c. of i 
Place where, &c. and the Cattle were there D 
mage feſant, &c. Bar, that the Dean and ch 
ter were ſeiſed in Fee, 8c, of the Place where, d 
alſo of the Mannor of C. and of the Advomſn 
the Vicaridge of C. and by Indenture, &c. due 
fed them to John Veele, which Mannor (ex *! 
ſuch Parts, 8c. of it) Sir W. H. then had fu N 
Term of Tears; habend' for Ninety nine Year; i | 
' commence for the Mannor after the ſaid Leaſe, Ae 
for the Reſidue immediately. Averment, that Wn: 
things excepted were the ſaid Wood and the Adu 
fon, Veele granted all his Intereſt to the PlainilW'e 
| The Leaſe to Sir W. H. ended ſuch a Day, N. 
whereby he was poſſeſſed, &c. Replic* that In 
Demiſe to Veele was under the Rent of 3 1 l. 1002- 
4 d. ob. for the Mannor in the Occupation of Md 
| ſaid Sir W. H. and for the Reſidue 9 1, 125. 11 
the four uſual Feaſts; and on Condition of Re-enWs, 
en Nonpayment of the Rent by the ſpace of a Mon F 
4 general Warrant of Attorney by the Dean aÞce 
Chapter to W. and H. to demand their Rents, Is fc 
to male Entries for Nonpayment, Demand ef a < 
Rent ſuch a Day, &c. in a common Way in eau. 
faia Wood and Re-entry the Day after for Noms ſc 
ment. Rejoinder, that he was ready, &c. 1 pai 


, Replevin. 

e Rent, and traverſes the Demand, and Iſſue 
len thereupon by the Surrejoinder, | 
verdict and Judgment was for the Plain- 
ff prout patet per Record which is enter'd Mich? 
and 16 Eliz. Rot. 2134. 


Which were the following Words wrote with 
Ws own Hand, wide! Nota, that this Matter 
Was ſeveral times moved in Court on the 
Wining of the Iſſue, and the Court was tired 
Wich it; whereupon the Lord Dyer took the 
pok and made the Iſſue on the Demand, ut 
pra, manu ſua propria, and Harper and Moun- 
Juſtices put their Hands to it, quod rarum, 
bd for this Rarity I ſearch'd the Record at 
ge according to the Roll thereof. And 
e Lord Dyer himſelf mentions the Pleadings 
=_— — 
Nota, That the Condition of Re-entry was 
Nonpayment of the Rent by the ſpace of 
e Month after each Quarter, and the De- 


riſtmas, and good, as it is reſolv'd in the 
ſe of the Biſhop of Peterborough v. Catesby, 
70, 166, 167. „ 

In the Caſe of Fabian and Rewinſton, 1 And. 


d Caſe of Kyrby and Greene; but the particu- 
Iſſue in that Caſe of Fabian and Rewinſton 
„whether the Rent of 7 J. tos. due at 
Feaſt of our Lady, was demanded by the 
ce of half an Hour before Sun- ſet; and it 
s found that it was demanded by the ſpace 


ſo long before Sun-ſer as that it might 
paid in that time, — ſufficieac ; 


a Quarter of an Hour, &c. and yet good, 
auſe it was not a Point material; for if it 


fo. 1138. 


fl I wrote a brief Abſtract of the ſaid Record 
gue of a MS. of Warburton Juſtice, under 


fo. 1139. 


Where 28 
Days only 


as * recs 
on'd to 
and of the Rent was the 28th Day after Month. . 


. 


17 there bs. | 


2. Where the like Iſſue was taken as in the any Differ- 
ence when 
an Iſſue is 
with an ab/q; 
hoe or not. 
Squil 121. 


r 
the 
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the Subſtance of the Iſſue is found, and it; 
all one if the Iſſue be with an ab/que hoc, 0 


not. Bur vide Winch 49. Clamorthy's Caſe 1 
where a Difference is taken, where an Iſſu e 

is taken on an abſque hoc, &c. It was all 
found in that Caſe of Fabian and Rewinſnih: 
that the Demand was of Rent due at h! 
time of the Demand; and as to that, it will 
held by the Court, that the Verdict did noi 
anſwer the Iſſue, foraſmuch as they did no; 
find any Demand of Rent due at the Feat 
c. but Rent, viz. half a Year's Rent dui, 
at the time of the Demand; for it was dui 
at the Feaſt, &c. next before. 7 bd 
5 5 l 5 
Campion verſus Baker. þ 

Intrat. Hill. 36 & 37 Car. 2. Rot. 33 1. C. I.! 

| 2 nd 
£9 UNT for taking bis Sheep in a Place calc 
Sewers Leyes, &'c. The Defendant av, 

as Bailiff of one William Baker for Damage jM' 
fant in his Freehold, Bar, That he was ſeiſed WW; 
Fee of a Meſſuage, &c. and makes a ſpecial Preſlc; 
ption for Common for certain Times. Replic n 
Defendants maintain their Bar, and traverſe tac 
the Plaintiff was ſeiſed in Fee of the MeſſutMu, 
Rejoinder, That he was ſeiſed in Fee, and z. 
thereupon. Ven' fac' awarded, retornable Ot 
Pur' at which Day the Plaintiff pleads a Releaſ / 
one of the Defendants thus, viz. That after the it 
Continuance, {cil/after the 12 Feb. and before ee 

| Day, ſcil' 8 Mar. from which 12 Feb. uſq; hun 


diem the Plea was continued præd' R. per {cri 


tum ſuum relaxationis (ſhews in Court) relai 
vit &c. Demurrer to it as to a Plea pleaded at 
Aſſizes, and Foinder accordingly. | 


: Replevin. 463 
MT his Demurrer was never argued; but fo. 1142. 
Ws 1112 that this Plea is ill, becauſe no Place 

Wlcdg'd in the Plea where the Releaſe was 

heblea is notagreeable to the good Form Hae oo r 
he Precedents in the like Caſes ; for the der che laſt 
& Pleading in Caſe of a Releaſe made by Continuanee 
Plaintiff is thus, viz. Er præd A, dicit quod after Iſſue 
poſt ultimam continuation” placiti præd ſcil Join d. 
ſuch a Day ult* preterit' de quo die Loquela 

l“ continuat” fuit hic uſq; ad hunc diem ſcil 

fab Cc. tunc prox ſequen & ante hunc diem 

ſuch a Day, pred Quer &c. and ſo is the 

ding in Co. Entr. 517. b. in Aſhton 8. and 

and Cliff 620. and ſo it ought to be as 
gelolved in 18 E. 4. 136. Yelv. 141. Raſt. 

ſe 12. and diverſe other Books; but in 

| Caſe it doth not certainly appear at 

Day the Releaſe was made. 

nd alſo as it ſeems, the Plea is not well fo. 1143. 
led, becauſe tis not pleaded in Bar, vis. 
ment ſi Action & c. for in Sir Thomas Coc- 

s Caſe, 3 Cro. 49. there in an Action on 

aſe for Words; the Defendant pleaded 

ccord after the laſt Continuance if to 

nqueſt, & c. and on Demurrer the Plea 

adjudg'd ill, becauſe it ought to have 

luded Judgment {i Action &c. And in 

351, there is a Note on the like Caſe as 

that the Plea ought to conclude Pe. 

Action But in the Margen of that 

in the New Dyer there is a Caſe cited 

re een Hatton as Adminiſtrator, v. Paramour 
mundane, Trim. 36 Eliz. C. B. in which 

(cl the Defendant pleaded after the laſt 
JallWinuance, that the Plaintiff's Letters of 
niſtration were revok'd, Judgment ſi 

tion Furat procedere debeant, and good, 
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Replevin. 


by Walmſey and Gaudy ; but Anderſon and f 
wont e contra, that the Plea ought to condi 


Judgment ſi Action and it ſeems to be the 


ter Opinion; for an Accord or a Relea 


an abſolute Bar for ever. 

Nota, In ſome Precedents of Pleas | 
the laſt Continuance tis pleaded, 2uod 4 
Action ſuam præd ulterius manutenere ſeu ul 
habere non debet, viz. Raſt. Appels en Mm 


Dietrt en Releaſe 7. Tit. Attaint en Bar 2. 
it ſeems to be a proper way of pleadin 
Collateral thing, which happen'd after 


Action was pending; for thereby he ad 
that the Action was well brought, butt 


the Plaintiff by reaſon of that new M 


ought not to proceed further in it. Vid 
— the Caſe of Rainbow v. Warral & al 
for the Matter of the Plea in this Cak 
ſeems. by the Caſe of Sibley and Rawin 
Rolls Abr. 412. that it had been a good 
if it had been well pleaded ; for there in 
plevin by A. v. B. B. made Cognizand 
the Right of C. and adjudg'd on Dem 
for the Defendant ; and in a Sci' fac' bro 
by B. to have Execution of the Coſt 


Damages, if 4. pleads the Releaſe of 
whoſe Right the Cognizance was mad 


is no Bar, becauſe C. is no Party to the 
nor liable to any Coſts and Damage 
had been adjudg'd againſt B. and ther 
B. ought to have the Coſts and Damag: 


being only Party to the Suit; where! 
implied, that if C. had been a Party tl 
original Suit, his Releaſe had been a 


Bar. 


Vol. II. 
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Savery verſus Smith. 


Mich. 2 Fac. 2. Rot. 373. C. B. 


1 

MOUNT for taking two Hogs at Highworth 
, in a Place there called the Street. The De- 
„. avow as Bailiff to John Blomer, and 
bet the ſaid J. B. at the time, &C, was ſei- 


in his Demeſne (without ſaying of what Eſtate) 


i ;, diſtrain for Nonpayment thereof ; That the 
r niff tempore quo 8c. beught the ſaid to 


in the ſaid Market, and tho ſhe was required 
py the Toll, refuſed, wherefore, &c. In Bar to 
b Avowry the Plaintiff replies, That ſhe tem- 
quo &c. was and is Tenant and Inhabitant 
be Mannor of H. which is ancient Demeſne. 
urrer, &c. 1 

heſe Exceptions were taken by Holt the 
g's Serjeant. 3 


aury hath not well entitul'd herſelf to have 
-0 Privilege of a Tenant of ancient De- 
e, for by the Avowry 'tis ſaid, that ſhe 
enens Manerii, and thereby ſhe ſhall be 
nded to be Lady of the Mannor ; but 
dught to have alledg'd, that ſhe was ſei- 
n her Demeſne as of Fee of ſuch Lands, 
held them of ſuch a Man as of his Man- 
hen 6c. which is ancient Demeſne, and fo 


y allocar* For in that Caſe, and in many 


2s, where Preſcriptions are alledg'd in 
enants and Inhabitants of Mannors, it 


Fer intended that they are Lords of 


ancient Market in H. and preſcribe for Toll, 


That the Plaintiff in her Bar to the A- 


12 pſon's Lib. Placitandi 303, For if ſhe is 
Lady ſhe ſhall not have the Privilege; 


but if it ſhould be ſo intended, F. N. B. 


fo: 1144. 


fo. 1145. 


fo. 1146. 
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to the Avowry. And in Ward and Kny 


vowry hath alledg'd the Privilege of anc 


Families, and not for Merchandize ; 2 


Have alledg'd it. Sed non allocat for the 


of Ward and Knight, 3 Cre. 227. which W! 


ſhewed that the Plaintiff had bought 


Replevin. 
228. is expreſs that the Lord ſhall have (if 
Privilege; and in the Regiſter 260. , 
Writ de eſſendo quiet de Theolonio recites oi 
cum ſecundum conſuetud Regni noſtri ha#en i 
tent Homines & Tenentes de antiquo Domin ( 
ne Ang! quieti ſunt & eſſe debeant a præſta 
Theoloniti per totum Regnum noſtrum ec. An 
that 'tis proved, that to entitle the Plain 
to this Privilege it is ſufficient to ſay that 
is Tenens & Inhabitans, as ſhe hath in her! 


* o * "ou 28 8 9 od > 5 9 ad 2 DJ A 2 
4 . 9 Np oz» Fa= = OTB 
ad a 


2 — 


Caſe, 3 Cro. 227. no more is alledg'd, 
no Exception taken for that; and 'tis1 
ſaid in F. N. B. 228. d. that Tenants at | 
for Life and Years, ſhall be quit of I 
which alſo proves that tis not neceſſarn 
alledge a Seiſin in Fee-ſimple. 

2. That the Plaintiff in her Bar to the 


Demeſne to be too general, wiz. to be qui 
Toll in all Places, &c. for Tenants in x 
ent Demeſne are not diſcharged of all thi 
but only of ſuch which ariſe on their Te 
ments, or which are for the Eaſe of d 


are 2 Inſt. 222. 3 Cro. 227. Ward and RI 
Caſe, and 1 Leon. 231. the ſame Caſe, 
7 H. 4. 47. wherefore the Plaintiff ougt 


agrees with the ſaid Writ in the Regilt 
T heolonid eſſe quiet” and alſo with the ſaid\ 


Action on the Caſe for taking a Cable in 


him for Toll, being a Tenant and Iniaon 
tant in Ancient Demeſne, and the De 


tion was general, viz. to be quit of Tol 
here; and in the ſaid Caſe the Defen 


* Vol. II. 


F Replevin. 

Ouantities of Cable for Merchandize, &c. 

Ind if the Hogs in this Caſe were bought 

or Merchandize it ought to have been ſnewn 

y the Defendant ; for otherwiſe it ſhall not 

be intended, but rather that the Plaintiff was 

minding her Buſineſs according to the Duty 

of her Soccage Tenure, which is to plow her 

Lord's Land, and not to buy Hogs for Mer- 

chandize : And the Plaintiff had Judgment. 

Note, No Exception was taken to the Bar 

to the Avowry, that no Cuſtom or Preſcrip- 

tion was alledg'd for the ſaid Privilege, altho”. 

in the ſaid Precedent in Thompſon's Lib. Placi- 

tandi 303. there is a Preſcription alledg'd to 

that Purpoſe ; but methinks there is no Oc- 

caſion to alledge it; for it is a Privilege 

given to the Tenants in Ancient Demeſne fo. 1147. 

bby the Law of the Land, and for great Rea- 

ſon mention'd in Co. 2 Inſt. 221. and ſeveral 

—_—_——_—_ J 5 

Note alſo, That no Exception was taken to Es be ne 

the Bar to the Avowry, for that it was not pfeading the 

therein alledg'd that the Plaintiff had given privilege of 

any Notice before the taking of the Diſtreſs, Ancient De- 

that ſhe was then a Tenant and Inhabitant in meſne to be 

Ancient Demeſne. And Sure if it was ne- gg 

ceſlary to alledge it, eſpecially it appearing that Notice 

by the Record, that the Mannor wherein was given 

the Plaintiff is alledg'd to be a Tenant and thereof be- 

Inhabitant, and the Place where the Diſtreſs fore Diſtreſs, 

was, are in the ſame County ; for if one will 

retain anothers Servant in the fame County 

in which he was at firſt retain'd, an Action 

on the Stat* of Labourers will lie without No- 

tice of the firſt Retainer, otherwiſe if the lat- 

ter Retainer was in another County, 17 E. 

4. 7. per Cur. 18 E. 4. 5. 4. And in Ward and 

Knight's Caſe before cited, it is only ſaid that 
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that 'ris proved, that to entitle the Plain 


no Exception taken for that; and 'ris! 


for Life and Years, ſhall be quit of TW 
which alſo proves that 'tis not neceſſarMca 
alledge a Seiſin in Fee-ſimple. | 


ent Demeſne are not diſcharged of all thi 


are 2 Inſt. 222, 3 Cro. 227. Ward and R 


Have alledg'd it. Sed non allocat for the 


ſhewed that the Plaintiff had bought 


Repleum. 
228. is expreſs that the Lord ſhall have ſy 
Privilege; and in the Regiſter 260, . Me 
Writ de eſſendo quiet” de Theolonio recites if 
cum ſecundum conſuetud Regni noſtri hactenn 
tent Homines & Tenentes de antiquo Domin ( 
na Angl” quieti ſunt & eſſe debeant a preftat 
Theolonii per totum Regnum noſtrum c. And! 


to this Privilege it is ſufficient to ſay that 
is Tenens & Inhabitans, as ſhe hath in her 
to the Avowry. And in Ward and Rug 
Caſe, 3 Cro. 227. no more is alledg(, 


ſaid in F. N. B. 228. d. that Tenants at 


2. That the Plaintiff in her Bar to the 
vowry hath alledg'd the Privilege of anc 
Demeſne to be too general, viz. to be qui 
Toll in all Places, &c. for Tenants in a 


but only of ſuch which ariſe on their T 
ments, or which are for the Eaſe of ü 
Families, and not for Merchandize ; an 


Caſe, and 1 Leon. 231. the ſame Caſe, 
7 H. 4. 47. wherefore the Plaintiff ougil 


agrees with the ſaid Writ in the Regiſt 
Theolonid eſſe quiet” and alſo with the ſaid\ 


of Ward and Knight, 3 Cre. 227. which wet 
Action on the Caſe for taking a Cable Min 
him for Toll, being a Tenant and Iniaen 
tant in Ancient Demeſne, and the Dec tice 
tion was general, viz. to be quit of Toter 
here; and in the ſaid Caſe the Defen & | 
11 


3 | = « ARDC 


F Replevin. 467 
JOuantities of Cable for Merchandize, &c. 
Ind if the Hogs in this Caſe were bought 
bor Merchandize it ought to have been ſhewn 
vy the Defendant ; for otherwiſe it ſhall not 
be intended, but rather that the Plaintiff was 
minding her Buſineſs according to the Duty 
lol her Soccage Tenure, which is to plow her 
Lord's Land, and not to buy Hogs for Mer- 
chandize: And the Plaintiff had Judgment. 
Note, No Exception was taken to the Bar 
to the Avowry, that no Cuſtom or Preſcrip- 
tion was alledg'd for the ſaid Privilege, altho' 
in the ſaid Precedent in Thompſon's Lib. Placi- 
tandi 303. there is a Preſcription alledg'd to 
that Purpoſe ; but methinks there is no Oc- | 
caſion to alledge it; for it is a Privilege 
given to the Tenants in Ancient Demeſne fo. 1147. 
by the Law of the Land, and for great Rea- 
Hon mention'd in Co. 2 Inſt. 221. and ſeveral 
lother Books. „ 3 
Note alſo, That no Exception was taken to bo be ne. 
the Bar to the Avowry, for that it was not 1.47 Ne 
therein alledg'd that the Plaintiff had given privilege of 
lany Notice before the taking of the Diſtreſs, Ancient De- 
that ſhe was then a Tenant and Inhabitant in meſne to be 
Ancient Demeſne. And £uere if it was ne- quit of Toll, 


. 1 . N lledge 
ceſſary to alledge it, eſpecially it appearing - Fg Notice 


g by the Record, that the Mannor wherein was given 
1c the Plaintiff is alledg'd to be a Tenant and thereof be- 
ee [obabitanc, and the Place where the Diſtreſs fore Diſtreſs, 


was, are in the ſame County; for if one will 
retain anothers Servant in the ſame County 
in which he was at firſt retain'd, an Action 
on the Stat' of Labourers will lie without No- 
tice of the firſt Retainer, otherwiſe if the lat- 
ter Retainer was in another County, 17 E. 
4. 7. per Cur. 18 E. 4. 5. 4. And in Wardand 
Knight's Caſe before cited, it is only ſaid that 
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had not been ſufficient if it had been requ 


fo. 1147. 
Traverſe. 


fo. 1150. 


The Diffe- 
rence be- 


tween detinet 
and derinuit traverſt, 21 E. 4. 64. 9 H. 6. 39. But then 
in Replevin. an Exception was taken that there was a Va 


the Writ is in the Detinet, and the Count in 
the Detinuit; but that Point was not reſolvd 
becauſe the Parties agreed to amend ; but i 


| fo. 1181. 


again, and therefore he ſhall only recove! 


taking. F. N. B. 69. L. Co. Entr. 610, 611. 
But when the Writ and Count are quod Defeni 


Replevin. F 


the Defendant præmiſſor non ignar Cc. which 


ſire to give Notice; yet no Exception is u 
ken in that Caſe for want of Notice. Ve 
in Thompſon's Lib. Placitand, 303. Notice is al. 
ledg'd ; but it doth not thence follow tha 
tis neceſſary to be given, yet 'tis moſt ſut 
to alledge it if the Fact of the Caſe be fo. Þ 


* * 
5 

I — | | * 1 Fa f 
— 5 — — — 1 "8 


petree verſus Duke, . 


Mich. 2 Fac. 2. Rot. 325. C. B. 


| 6 
( ee T for taking his Goods at the Pari 
of St. Martin's in a Place called Maiden 


Lane. Avowry , That the Place where, & * 
contains a Meſſuage in the Pariſh of Covent Ga 


den, and ſo be avows ſor Rent arrear reſerv'd n 
a Leaſe made by him to J. P. Demurcer, 8c. 
The Avowry was adjudg'd to be ill with. 
out Queſtion ; becauſe the taking of th: 
Goods in the Place in the Count ought to be 


. 5 le r 
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ſeems that if it had not been ſo it wou'd hare 
been a material Variance ; for in a Replevin 
in the Detinet the Plaintiff: recovers as well 


4 

7 

( 

( 

| 

7 b 
riance between the Writ and the Count, for * 
F 

1 

] 
the Value of the Goods as Damages for the | 
| 


ea detinuit contra vadios & plegios, & c. it is there- 
by implied that the Plaintiff had his Goods 


Vol. II. Damages 


4 


| Replevin. 


Damages for the taking, and for that vide 


1 


u Hill, 14 E. 2. 421. 


CD 
3 - 
IO a) EY 


8 Egerton ver ſus Sheaf. 


e 


1 Trin. 3 Fac, 2. Rot. 343. C. B. 


in a Place called the Three Pieces. The Defen- 
dant makes Cognuſance as Bailiff to W. King, 
t- Adminiſtrator of Joanna King, the Subſtance 


© aſter a long Recital therein of the laſt Will of one 


Heirs of the Wife, on a Proviſo and Agreement 
that the Rent ſhou'd be paid to them during their 


As 
— 
q oY 
Et 
1 

9 
%N 
-4 


one, viz, the Females Eighteen, and the Malcs 


to them at their ſaid Ages 300 l. equally between 
them, then the Grant to be void; but if Default, 
in &c. ſhould be, then they granted to the ſaid Huſ- 
vis band and Wife, and to the Heirs of the Wife, a 
i Kent-Charge of 4 1. per An. as 4 Penalty, with a 
we Clauſe of Diſtreſs. They have Iſſue Three Sons, 
vin the eldeſt attains his Age of Twenty-one, whereby 
el 100 J. of the 300 l. became due to him, which 
the mere not paid; the Husband dies, and after the 
1 Wife dies, and becauſe 40 l. of the ſaid Rent of 4 l. 


„verre in arrear in the Life-time of the Husband 
re Coonizance is made as Bailiff of the Adminiſtra- 
och er of the Wife ſurviving the Husband. On which 


Cogni- 


E FIOUNT for raking a Bull and four Cows in fo. 111. 
L Place called Houſefield, and five Coms 


. > ISS Ir hen — — — — fe a ——_ . Py 
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of which is, that G. C. and R. C. by Indenture 
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WP, ny pay 


hogs ome oat want ade rr 
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W. C. granted a Rent-Charge of 201. per An. to 
Thomas King and Joanna his Wife, and to the 


Lives, and after their Deceaſe to the Uſe of the 
Child or Children of the Wife then living, till they 
ſhould attain their Age of Eighteen and Twenty- 


en Twenty-one; and that if the Grantors ſhouw'd pay 
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470 Reple vin. 
Cognizance the Plaintiff Demurs, and the Defer 
dant joins in Demurrer, . 


fo. 1155. Two Points were moved in this Caſe. 
Whetherthe 1, Whether the 4 7. per An. Was 'a New 


Grant of an Rent diſtin from the Rent of 20 J. per 4 3 


Annual Sum 


Nall be taken Or 2 nomine pene annext to the ſaid Rent oi 


25 a Nomine 20 J. And that was a material Queſtion; 
pænæ, or as a for if it was 2 nomine pænæ then it had been 


WT 
== 


new indepen- clear, that the Adminiſtrator of Joanna cou 


dent Rent- 


nas TY 4 162. b. But the Court did not agree 


in that Point, for the Chief Juſtice held that 
it was A nomine pænæ, but two of the other Ju- 
ſtices were of the contrary Opinion, becauſe 
the ſaid Yearly Sum of 4 J. was not to ariſe 


on the Non-payment of the Rent-Charge of E 
20 J. per An. to Ibo. King and Joanna his Wife, i 


but for the Non- payment of a Collateral 
Sum, viz. 100 J. to William the firſt Son, 
when he ſhou'd attain the Age of Twenty 
one. And a nomine pene is always given and 
created on the Non-payment of a Rent be- 
fore granted; and altho'*cis mention'd in the 
Indenture that the 4. J. per An. ſhou'd be pail 
as a Forfeiture or Penalty, yet 'tis to be in- 
tended as a Forfeiture or Penalty for the 
Non-payment of the ſaid collateral Sum of 
100 I. to William the Eldeſt Son, when he 
ſhou'd come to the Age of Twenty-one. 
The Wife, 2. Another Point was, that admitting it 


and not the was an independent Rent per ſe, if the Arrears 


Ezecutor of which incurr'd in the Life of Tho. King and 


the Husband, Foauna his Wife ſhou'd go to the Adminiſtra- 
wall have the | 3 | ; 

Arrears of a tor of Foanna who ſurviv'd him: And in that 
Rent-Charge the whole Court agreed that they belong d 
granted to to the Adminiſtrator of Foanna, and they 
oy Sand founded their Opinion on Temple and Temples 


Vol. II. Caſe, 


not diſtrain for the Arrears of it, as it is in 


n 
R 


Reple vin. 


Caſe, 3 Cro. 791. and Carew and Burgoyne's | 
Caſe, 1 Rolls Abr. 350. Nu, 8, But no Judg- 


ment was ever given in the Caſe. 


* " 6 


„ 
* 


Wood verſas Atkinſon & aÞ 
Paſch. 4 Fac. 2. Rot. 312. CB. 


Midleham Moor. Avowry and Cupni- 
zance as to four Steers, that the Defendant Ro- 


bert was ſeiſed in Fee of 34 Cattle-Gates in the 
Place where, 8c. and that the Plaintiff's Cattle 


were there Damage feaſant, wherefore, & c. the 


lite Plea for the other two Steers, becauſe another 


of the Defendants had 8 Cattle-Gates there, De- 


murrer to the firſt Avowry, &c. becauſe no Title 


is ſhewn to the Cattle-G ates, either by Gr ant or Pre- 


ſcription, nor what manner of Paſture it is, whether 


fole Paſture, &c. and becauſe a Seiſm in Domini- 


co ſuo &c. is pleaded, which ought not to be. And 
as to the two Steers, he pleads that the Place where, 
&c. 1s Parcel of the Mannor of M. of which he was 


ſeiſed in Fee, and that there was ſufficient Paſture, 
as well for the Beaſts of the Defendants as of all 
others having Right, &c. Joinder in Demur- 
rer by the Defendants as to the Avowry for the 


four Steers; and as to the Bar to the Avomry for 
the two Steers, they reply and maintain their A- 


vomry, and further ſay, that no Perſon except thoſe 
who have Cattle-Gates, &c. have any Right to put 
in, &c:. any Cattle in the Place where, &c. And 
that the Defendant H. and diverſe others were ſei- 


ſed anc poſſeſſed of 217 Cattle-Gates, &c. and it 
belong al to them to have the ſole and ſeveral Paſtu- 
rage, &c. And that the Plaintiff was not ſeiſed 
or poſſeſed per quod &c. and traverſe the Suffici- 


ency 


oN for taking ſix Steers in a Place call d 
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fo. 1161. 


No Land is 
Parcel of a 
Mannor but 
the De- 
mefnes. 


Replevin, 
ency of Common. Demurrer thereto, becauſe tit 
a Departure from the Avowry, and becauſe the In- 
ducement to the Traverſe makes the Traverſe not 
neceſſary. | | 
The whole Court were of Opinion, that 
the Avowries were ill, becauſe no Title was 
ſhewn (either by Grant or Preſcription) to 
the the Cattle- Gates; and for that, vide Co. 
Litt. 121. a. 2 Leon. 74. Lawſon and Hare's 
Cas. | 

An Objection was made, that they who 


have Cattle-Gates have an Eſtate in Fee in 


the Land it ſelf in which, Cc. 


Rep. per Cur! That they would not take 


notice of it. „„ 

Another Objection was made, that in the 
Bar to the Avowry as to the two Steers, the 
Plaintiff had alledg'd that he was ſeiſed in 


Fee of the Mannor of M. of which the Place 
where, c. is Parcel, and ſo it may be, and 
yet not the Plaintiff's Soil, but the Soil of a 
free Tenant of the Mannor; ſed non allocatur; 
for no Land is Parcel of the Mannor but the 
Demeſnes of the Mannor. And the Plaintiff 
had Judgment. 15 


fo. 1161. 


Fow kes verſus Joyce & aÞ 
Trin. 4 J. 2. Kot. 1880. C. B. 


Hobi for taking his Cattle at Chipping 


Barnet, in 4 Place called The Fields. 
Avowry and Cogni x ance, that the Place where, 
&c. is called The Watch-houſe, and that the 
Defenaant Joyce was poſſeſſed of the Place where, 
&c. and other Cloſes for the Term of 8 Years, and 
demiſed them to one W. for 7 Tears, &c. yielding 

Yol. II, | Rent, 


EKReplevin. 


Kent, &c. and for Rent arrear, & c.. Bar, That 
tempore quo &c. his Servants were going with 


the ſaid Cattle to London to make Profit, &c. that 


the Defendant Joyce knowing the ſaid Cattle were 
his proper Cattle, by the Conſene of the ſaid W. the 
Tenant, gave Licenſe to his Servants to put them 
in for a Night, per quod &c. Replic' That the 
Cattle were levant and couchant & de hoc pon' 
ſe ſuper patriam. Rejoinder, That the Defen- 


dam Joyce gave Licenſe, ut ſupra, and traver- 


ſeth the Levancy and Couchancy aliter. Demur- 
rer, &c. 1 | 5 


Tzis Caſe is reported in 3 Lev. 260. vide 
Co. Litt. 47. 4. 3 Cro. 5 49, 628. And quere if 
the Avowry in this Caſe is good, becauſe it 


is therein ſaid, that the Defendant Joyce was 


poſſeſſed of the Place where, &c. without 
ſhewing how he became poſſeſſed ; and for 


that vide the Caſe of Pell and Garlick, poſtea 


Pag. 


Hill verſus Bolton & af 
Hill, 1 V. & M. Rot. 2508. C. B. 


: ow NT for taking his Goods at Warwick, 


in 4 Place called The Houſe, Avowry 


and Cogni x ance, that the Place where, &c. is a 


Cottage and Garden in W. præd' that the ſaid Cot- 
e and another Cottage in W. præd' from the time 


t 
whereof, &c. till 31 Dec. 7 Car. 1. and after, 


were Parcel of the ſaid Mannor of W. and Copyhold 
Lands, 8c. and that King James the Firſt was 
ſeiſed in Fee, and by Copy granted them to Hewes 
for 99 Tears, yielding 4 d. per Ann' at the uſual 


Feaſts, Aver that the Feaſts of St. Mich' 8c. 
were the uſual Feaſts ; the ſaid King by Indenture 


under 


fo. 1165, 
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474 Reple vin. | 
under the Great Seal demiſed the ſaid Mannor to 
Sir F. Bacon and others for 99 Tears, prout per 
the Inrolment, & c. the ſurviving Leſſees of the Mau- 
nor grant their Intereſt to Williams and others; | 
King Charles the Firſt by his Letters Patent un- 
der the Great Seal grants the Reverſion in Fee to | 
Ditchfield and others: Theſe Grantees by Inden- 
ture enroll d grant it to W. Boulton the Defen- ] 
dant Boulton's Grandfather, and to Norton and | 
Lacells; the Aſſignees of the Term of 99 Years of Wt 
the Mannor aſſign their Intereſt to W. Boulton 1 
the Grandfather Norton and Lacells die, and c 
W. Boulton ſurvives ; the Reverſion deſcends to b 
S. his Son and Heir, and from him to the Defen- re 
= dant B. and he diſtrains for the whole Rent of 4 d. Wai 
LY | arre ar for 14 Tears. Bar, the Plaintiff proteſting tt 
#41 that the Locus in quo &c. was not Parcel of the N ſc 
4 Mannor of Warwick, &c. and ſeveral other Pro- Wat 
at : teſtations, confeſſeth the Indenture under the Great Wa 
Seal made to Sir F. Bacon, &c. prout per Irro- 
tulament' &c. and traverſeth the Grant of King T 
Charles the Firſt to Ditchfield, &c. Demur- Wot 
rer, Tc. ad 5 3 
fo. 1171. Firſt it was admitted, that the Traverſe in Wu 
i the Bar to the Avowry was ill; but then an Wa 
9 Exception was taken to the Avowry. i 
1 5, » 7 2 'S 
I APlea,&:, I. Becauſe tis alledgd in the Avowry, Wc 
1 that Lands di. that the Things demiſed by Copy of Court- WW: 
i, fuer ©. Roll fuer dimiſs G c. per Copiam Rotulor” Cur Wb: 
9 me Fa Of without ſaying ad woluntat* Domini, and that e 
Falk ur Without py x . 
fgaying 2d vo. the Leſſee was poſſeſſed without ſaying ad id 
0 luntas Domini, Voluntar” Domini, and that was held by the h 
is ill. whole Court to be a good Exception; and We; 
for chat vide the Caſe of Crowther and Oldfield, Ws 
antea Pas, 49. 5 TR f 
% 11/2. 2. Tie ſecond Exception was, that the Wo; 
Dea i of the Mannor for 99 Years to Sir : 
Frarci: con, &c. Was alledg'd to be by In- 
SOL H, | denture i 


j Replevin. 

© denture under the Great Seal prout by the In- 
rolment of the ſaid Indenture in the Chancery 
it appears, but no Exemplification or Conſtat 


475 
If the plead- 
ing a Leaſe 
under the 
Great Seal 


thereof is produc'd ; but 'tis afterwards al- proue per Irro- 
ledg'd that this Indenture is loſt : But the nent be 


ſaying that the Indenture is loſt avails not, 
for if that ſhall be allow'd, the Stat' 3 and 4 


good, if not, 
whether it is 
aided by a di- 


Ed. 6. cap. 4. was made to no Purpoſe, by rect Confeſſi- 
which Act in ſuch Caſe Title may be made on of it on 


by the producing of an Exemplification or 
Conſtat, &c. And the whole Court at firſt 
enclin'd to that Opinion, if it was not aided 
by the Confeſſion thereof in the Bar by a di- 
rect bene & verum eff, But afterwards Powel 


that it was not aided; but that was not re- 
ſolved by the Court entirely; and quære alſo 


2 ſpecial Demurrer. 8 
3. Another Exception was taken by the 
Court, that in the Derivation of the Deſcent 


pf the Reverſion in Fee from S. Boulton to the 
Defendant Boulton his Son and Heir, it is not 


the other 
ſide. 


and Rookby Juſtices declar d their Opinions, 


if Advantage can be taken thereof, unleſs by 


An Eſtate in 
Fee ſhall be 
intended to 
continue. 


| {efficiently alledg'd that Stephen obiit ſeiſit“ be- 
1 {uſe 'tis not ſaid that (Srephen) ſic inde ſeiſit 
Wit, As to that Exception, the Words of 
3 e Avowry are thus; after the Death of 
iilliam Boulton the Grandfather, it is alledg'd 
hat the Reverſion deſcended to the ſaid Ste- 
it en as his Son and Heir, and that he was 
d iſed, Gc. And then follow the Words on 
je {Which the Exception aroſe; viz. Et eodem 
xd epbano fic inde ſeiſit“ exiſten poſtea & ante tem- 
4, % Cc. Indentur? præd magno ſigillo Angliæ 
illat' caſualiter amiſs fuit poſteaq; & ante pred” 
ne pus quo Cc. ſcil ſuch a Day and Year obiit 
ir tali Statu ſuo in Revertione Jene mentor præd 
n- pertin ſeiſi and doth not ſay what Per- 
rr | 
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eo potius, becauſe an Eſtate of Fee: ſimple 


Judgment of Law ſhall be intended to conti. 


his Death, of his dying ſeiſed alſo. 


fo. 1173. 


Lears being in B. L. and N. and after living 
them three, the Leaſe for 99 Years of the 


' Years of this Mannor is merg'd and executel 


in the Avowry, that after the Death of the 


Willielmo Boulton ut Filio & Hæredi pred” Stepha- 
ni, which could nor be, if Stephen did not 


the Caſe of Freak & U v. Binford, 1 Mol, 


made of the Mannor of which the Meſluage 
- 5 Parcel, the Reverſion in Fee of the Man- 


Reyplevin. 
ſon obiit ſeiſu but as it ſeems it may be req. 
ſonably intended that Stephen Boulton obiit ſei. 


ſit' and no other Perſon, it N alledg'd in 
the ſame Sentence that he was ſeiſed in Fee, 


ſhall be intended to continue, if the contrary 
be not ſhewn ; and for that vide Lamplugh and 
Shiers Caſe, antea p. 124. And if the Fee in 


nue, tis impoſſible for any other to die ſei. 
ſed except Stephen Boulton; and *cis alſo ſaid 


{aid Stephen, eadem Rewertio deſcendebat prefat, 


die ſeiſed; and that tis a ſufficient Aver- 
ment of the Death of Stephen, vid. Hob. 5 1. in 


Rep. 219, Burrow and Hagget's Caſe; and if of 


As to the Matter in Law, which was in- 
rended to be determin'd by this Action; the 
Caſe in Effect in ſuch ; a Leaſe for 99 Year 
is made of a Copyhold Meſluage reſerving 
Rent, afterwards a Leaſe for 99 Years i 


nor expectant on the latter Leaſe of 9 


Mannor is aſſign'd to B. and he avows fo! 
the Rent ; and the Queſtion is, if by the Al- 
ſignment of the Term to B. the Term fot 


in his Fee-ſimple; and by Conſequence if 
the Jointenancy of the Inheritance is not 
deſtroy'd ; for if ſo be the Jointenancy is de- 
ſtroy'd, then it follows that the Defendant 
Boulton hath Title but to part of the Rent, 
Vol. II. | and 


. Replevin. 

Ind he hach avow'd for the whole Rent, and 
Eb his Avowry is ill in the whole. When it 

| appears on the whole Record that the Avow- 

1 is for more Rent than is become due, 


here he ſhall have a Return for ſo much as 


| 

| Wile to part of the Rent, there he ſhall not 
1 Whave a Return for any part; and ſo is Moor 
81. and other Books. But this Point was 
hot reſolv'd by reaſon of the ill Pleading in 
the Avowry; and it was agreed that the 
Point was not reſolved in any Book: Ideo 
ere of pghis Point, and vide the Caſes fol- 
wing, viz Co. Litt, 182. b. where tis ſaid, 


Wo, and afterwards grants the Reverſion to 
he of them, the Jointure is ſever'd, and the 
geverſion is executed for a Moiety, and for 


Je Reverſion in Fee to the Grantee of the 
eaſe for Life, and afterwards grants the Re- 
b Eſtate to one of them; now they are not 
ſintenants of the Reverſion, for there is an 


Kecution of the Eſtate for a Moiety, and 
Eſtate for Life, the Reverſion to the othe 


e of them makes a Leaſe for Life to ano- 


for er for the Term of his Life, the Freehold 
Al · Nerer'd from the Jointure, and for the ſame 
fol aſon the Reverſion which is dependant on 
ute Freehold is ſever'd alſo. Lit. Sect. 302. 
ce Rut if there are two Jointenants in Fee, 
not one of them makes a Leaſe for Years to 


tranger reſerving a Rent; here the Leſſor 
h a Reverſion in Fee expectant on the 
H Term, 


bs due; but if it appears that he hath no Ti- 


477 


that if a Man makes a Leaſe for the Life of 


he other Moiety there is a Tenant for Life, 
everſion, Co. Lit. 182. b. If a Man makes a 


Irſion to two in Fee, and the Leſſee grants 


the other Moiety, Co. Lit. 182. b. . 
Po if there be two Jointenants in Fee, and 


Two Join- 
tenants, one 
leaſes for 
Years and 
dies, the o- 
ther ſhall 
have the Rea 
verſion, bur 
not the Rent. 
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10. 1174. 


the Caſe in Queſtion is, that in this laſt Caf $ 


Jointure. 


was given in the principal Caſe for the Plait 
tiff, by reaſon of the ill Pleading in the! 


ticular Reaſons of their Reſolutions whent 


Replevin. 3 
Term, arid the other Jointenant hath a Fre. F 
hold and Inheritance in Poſſeſſion, and yell 
the Jointure of the Inheritance is not ſeverity 
and he ſhall have the Reverſion by Survive. 
ſhip ; but he ſhall not have the Rent, becaubſ 
he claims by Title paramount the Rent, ( 


1 ; 
The Difference between the laſt Caſe 2wiſt 


the one Jointenant parted with a Chatte 
Intereſt out of his part, and in the Caſe ul 
Queſtion one of the Jointenants purchaſed 
Chattel-Intereſt, but no Eſtate of, Freehol 

in either Caſe is acquir'd to, or''ſeparati 
from the Eſtate of Inheritance which was 


After three ſeveral Arguments, Judgmen 


vowry ; but the Court did not give any pu 


Judgment was pronounced; ſo that I can 
certainly ſay that any Point in the Caſe w 
abſolutely reſolv'd except the Firſt. Bin 
Lovell and Lutwyche were of Council with ti 
Defendants, Pemberton and Levin pro Que. 
Note, That in ſeveral Places in the Avon 
ry in the principal Caſe tis pleaded, thatt 
ſeveral Reverſioners of the Reverſion eng 
ctant on the Term of 99 Years were {il 
of the ſaid Reverſion (in Dominico ſuo ut 
Feodo) and ſo I think it ought to be pleads 
becauſe it was a Reverſion expectant on 
Term for Years; and ſo is the Pleading 
Co. 2 Rep. 20, 27. Co. 4. 68. a. & b. 1 Bro 
105. Co, Entr. 596. Dyer 178. pl. 36. altl 
there are ſome Precedents in which # 
Pleadings is, that the Reverſioners were I b 
Vol. II. — — 


Reple vin. 477 


'F ut de Frodo; which is the Form of Plead- 
g when a Reverſion is dependant on an E- 
te for Life; and for that vide Dyer 184,256, 


1 
6 


"of Bratton 263. 


a. nn 4 1 2 NP” 0% wm ww V 


Rainbow verſus Worrall & 4b. 
Trin. 2 V. & M. Rot. 173 1. C. B. 


N 


OUNT for taking a Waggon in a Place call'd fo. 1174; 


the Street in Priors Marſton. Bar by 
» Plaintiff's Releaſe to two of the Defendants. 
Eplic' by way of Eſtoppel that the Defendants 
pe twice imparl d. Demurrer, &c. „„ 
his Caſe was argu'd in Trin. 3 W. & M. fo. 1177, 
Blencou of Council with the Defendants, 

by Levell for the Plaintiff ( : 
And for the Defendants twas ſaid; that 
y were not eftopt to plead the Releaſe, 
withſtanding the Imparlances after; for 
Diverſity which runs thro' all the Books 
s, that before Iſſue the Continuances are 
mentioned, bur after Iſſue always; and 
n it ought to be pleaded after the laſt 
ntinuance, and theſe Caſes were cited ts 
re it, viz. 16 H. 7.17. 35 H. 6. 1. 38 H. 
8. Br. Continuance 59. and diverſe other 
Rs ; „„ Lg 
ut theſe Exceptions were taken by the 
Inciff's Council to the Defendant's Plea: _ 
That they ought not to have pleaded, Where one 
| ow actionem ſuam babere non debet; But ont - 
ipſe actionem ſuam pred ulterius manuenere 5", 2 


it of the Action the Plaintiff had good genere, and not 


bet. 


by reaſon of Matter ſubſequent, Vide 
H 2 . 
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for that the Caſe of Campion and Baker, an | 
Co. Ent. 517. C. Raſtal 549. 


and for that he cited 16 H. 7. 17. 


gain Ter Mich' And then 'twas argued 


Caſe of Alderſon and Dowly, 3 Keb. 397. was cit 


red, and Judgment for them, for per Ci 
the Plea orght to have been pleaded a 


_cipal Caſe of Pleas after the laſtContinuan 


and therefore I now omit them. 
this Argument 'twas ordered to be arp 


Search for ten Years after, nothing is u 


Replevin. 


pag. 462. | | 
2. That the Plea ought to have bel 
pleaded as a Plea atter the laſt Continuancl 


3. That the Defendants have loſt the M 
vantage of the ſaid Plea, becauſe they hf 
imparld after the making of the Relea;W 


The Court, viz. Powel and Rokeby, on H 
firſt Argument were of Opinion that 
Plea was good, and gave Judgment fort 


' Defendants ni, & c. but the Caſe was arg 


again in the ſame Term by the ſame Co. 
cil, and then 'twas ordered to be argue 


Blencow for the Defendants, and Lut uch 
the Plaintiff. And then for the Plaintifft 


wherein an Action on the Caſe by two 
niſtrators for Money due to the Inteſtate,\f 
Defendant after Imparlance pleaded 46 
non, &c. becauſe one of the Plaintiffs rel 
ſed to him; whereupon the Plaintiffs dem 


the laſt Continuance, and by not plead 
ſo, the whole Benefit of the Releaſe is |0 
And many Precedents were cited in the 


but 'tis true they were all after Iſſue joi 


again, but I preſume it was not; for 


found of this Caſe in the Prothonot 


Book, and no Judgment is entered on 
Roll. | 


Vol, II, 


4 Replevmn. 481 
Note, That there is a Variety of Opinions fo. 1178. 
A N Several Ca- 
uu zn the old Books concerning Matters of this here 4 
Nature: In a Præcipe quod reddat the Tenant Man ſhall be 
deaded a Releaſe, and becauſe twas found eſtopt by an 
ne pat the Tenant had taken a Day of Conti- Imparlance 


puance after the Date of the Releaſe non al- to plead 


ant came and pleaded that the Plaintiff is parlance, and 
is Wife. Judgment fi action ec. without?“ . 
uying that ſhe was his Wife at the time of 
Ine purchaſe of the Original, & per totam 
the Plea was good, becauſe it went in 
War of the Action, and not in Abatement 
Wnly. 22 E 4. 36. 2. 
In a Writ of Entry in le poſt the Tenant 
pleaded that the * Defendant had entred pen- 


„ere brevi; the * Defendant ſaid there was a 
i WW ontinuance from the laſt Term to that 


Werm ; wherefore foraſmuch as he doth not 
ay that the * Plaintiff entred afcer the laſt 
ontinuance , Judgment was demanded , 
ut the Tenant had the Plea allow'd him. 
H. 613. „„ | STS 
In in Action againſt an Executor after 
mparlance he may plead ne unques Executor 
Bar, but not in Abatement per priſot, 35 H. 
. 36. 32 H. 6. 27. and 9 E. 4. 40. So Out- 
awry in the Plaintiff in Debt, 16 E. 4. 4. 
So a Man ſhall not ſay, that the Plaintiff 
s made a Biſhop, or that the Feme Plaintiff 
dead pendente brevi after a Continuance, un- 
eſs he pleads it after the laſt Continuance, 
ut e contra of Death, or to ſay that a Feme 
Plaintiff was covert the Day of the Writ 
5 1 pur- 


he Or inal is thu - but it ſeems to be a Miſtake 
f the + 15 thus but 1 ſe 


: things which 
El atur. Fitzherb. Continuance 14. . be- 


In Treſpaſs after Imparlance the Defen- fore the Im- 
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482 Reple vin. 3 
= purchaſed, for that diſproves the Writ a 
Fact, the other diſproves it in Law only 

72 H.6. 10. | # 

So per Optim Opinion a Man ſhall plead ii 

ter a Continuance that the Plaintiff is an 

lien born, Judgment ſi Action but not to H 

Perſon, Br. Contin 58. —_ 

Where So that (as it ſeems) it may be collede 
things oughtby the better Authority of the Books, that 
on beans any thing happens pending the Writ and b 
which hap. fore Iſſue join d, which may be pleaded i 
pen'd penden- Bar of the Action, or which proves that thi 
ze brevi; and Writ is abated and not abateable only, ine 
rd po * hich may be pleaded notwithſtanding a Contin 
bappen d af. ance after the thing happen, and it need u 
ter the laſt be pleaded, that after the laſt Continuanc 
Continuance. G c. But then it ſeems by the Opinion ofi®Þ 
Fenour Prothonotary of the Common Pleas, thi 
in ſuch Caſes the Pleading ought to be, th 

ſuch a thing happen'd pendente brevi; for ii 

26 H. 8. 3. Pla. 13. he faith, that in a Pri 

pe quod reddat, if the Demandant enters beſoſ 

they are at Iſſue, if the Tenant pleads thi 
Entry in Abatement, he ought to ſay th 

the Demandant enter'd pendente brevi ; but! 

they are at Iſſue, and after that the Deman 

dant enters, the "Tenant ought to ſay that ii 

enter d after the laſt Continuance, and n 

pendente brevi : But the Reporter makes 

Quære thereof, and ſaith that 21 H. 6. 
otherwiſe ; but on Search throughout thi 

whole Year of 21 H. 6. no ſuch thing ist 

be found there, but rather the contrary : id 

in 21 H. 6.48, 49, 50. Feme Tenant by Rl 

ceipt pleaded the Entry of the Demandai 

pendente brevi and no more, and on Debit 

the Plea was allowed to be good. And Br 

in his Abridgment of the ſaid Book of 26 H 


"Rept, 


| . it” Brief, approves the Diverſity there taken fo. 2179. 
7 R $7 Fenour, with a Note the Diverſity. 


{ But in the principal Caſe here tis not ſaid 
Sicher before the Writ purchaſed or pending 
e Writ, or after the laſt Continuance. 


= 
S L.9Y —_ —_ — W 


— 


Gins verſus Dams & 40 
Hill. 9 W 3. Rot. 1825. C. B. 


0 
3 EA 
7 


OUNT for raking his Cattle, viz. unam 
& 1 Equam, at Pipwell, in a Place called 
Swinecoat Herne. Avowry, by Virtue of a 
| arrant of two Juſtices of the Peace for Nonpay- 
ben of a Rate impoſed on the Defendant for the 
| 1 £5 of the Poor of the Pariſh Demurrer, &c. 
| One Exception only was taken to this 

Nroury, : 


Wo was an Inhabitant within the Pa- 


| Ind the Avowry only ſays that the Sum of 
Money afleſs'd on the Plaintiff fuit debito mo- 


at 4 impoſir which is too general, without 
na dewing how ; and they having waved the 
 WWenefit of Pleading,according to the Statute, 


Duzht to have fhewn thoſe things preciſely, 
Ind for that the Caſe of Whitley and Fawcer, 

tiles 12 and 13. was cited, where in an A- 
10n of Troyer the Defendant took upon 


hole ſpecial Matter; but it was adjudg d 
gainſt him becauſe he had waved the Bene- 
I of Pleading briefly, according to the Sta- 


atter inſufficiently, 


1 


That 'tis not ſaid in the Avowry that the 


Wiſh, or that he occupied any Lands therein, 


im to juſtify by Virtue of a Warrant of the 
ommiſſioners of Sewers, and to ſhew the 


ute of Sewers, and had pleaded the We 
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fo. 11 798 


fo. 11 57. 
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484 | Replevmn. * 
Reſp. But to that twas anſwer'd by My 
Court, that the Defendants in this CM 
have not waved the Benefit of the Stam 
43 El. cap. 2. par. 19. for they have conch 
ded their Avowry that they took the Diſt: 
virtute cujuſdam Actus in hoc Caju nuper edit off 
provis. 
But then another Exception was taken 1 
the * Plaintiff's Council, becauſe the V 
was quare ceperunt averia, and the Count wil 
for the taking of one Mare only, and for ti 
7 E. 4. 31. pl. 18. 3 Cro. 185. Edwards wi 
Watkins's Caſe were cited. And Judgme E 
was given for the Defendant. ; 
Et nota, that Powel Juſtice ſaid in this C 
of Gins (which was not then denied) that i 
had been ill after Verdict; but in anothW 
Caſe after between Prieſtly and Langly it ui 
ſaid by Treby Chief Juſtice, that a Varian 
between the Writ and Count after Verdi 
was aided by the Oxford At. 
For this laſt Exception vide theſe Boo, 
and Caſes, viz. Keilway 35. a. and 211, 21M 
..3 Crs, 829. Norton and Palmer's Caſe, 20 Hil 
42. 4. Pla. 21, which are ſtrong Caſes for i 
Reſolution of the Court i in this Caſe. 
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Clench verſus Cudmore. 
Paſch. 3 W. & Al. Rot. 304. C. B. 


fo. 1181: FON for taking two Horſes i in a Place cal 
wo SG 3 Dover-notts, Cogni xance as Bailiffs e 
We Savil and Elis. Savil In fants, and Mai ft 

Vol. II. Het Benne 


* 


© * The Nan is ſo; bur as it ſeems it t ought t 
by Defendonts.. = 


Replevin. 


Bennet their Guardian; that the Place where, &c. 
vas parcel of the Manno of C. and that be as 
We ſuch a Court, &c. granted the Place where, &c. 
b the ſaid Ir rant and their Heirs, and bon 
WW Seiſin to them by the Verge by their ſaid Guardian, 
= per quod they enter d, &c. and for Damage fea- 
ſant, 8c, Bar, That the Father of the ſaid In- 
ans by his W ill made according to the Stat &c. 
ns committed the Cuſtody of his Son John and the ſaid 
Mary and the ſaid Elizabeth to another, &c. and 
bat before the ſaid Grant to Mary and Elizabeth 
be Defendant Granted to the ſaid John and his 
1 Heir, the Place where, &c. and that he died there- 


1 Wa). Savil the Guardian demiſed his Moiety t 
iim for a Tear, and Jo he juſtifies the putting in of 
his Horſes. Replic' whereby the Defeadant con- 
Wiſes the ſaid Grant to John Savil; but ſaith, 
lat eo quod ſecundum Conſuetud &c. it be- 
long d to him to aſſign a Guardian to ſuch Infants, 
be at ſuch a Court by Copy, &c. admitted and af- 
w/e” the ſaid M. B. to be Guardian to the ſaid 
Game, and that he admitted the ſaid Infants as 
Heir to their ſaid Brother. Demurrer for that 
he Cuſtom is inſufficiently pleaded, and in it ſelf 


priſed in the Avomry. 

There is a brief Report of part of this Caſe 
in 3 Lev. 395. wherein tis ſaid, that on long 
and intricate Pleadings, and not well plead- 
ed, one Point only was reſolved by the 
Court, without regard to the orher Defects 


cal n the Pleadings, viz. That a Copyhold is 


f; or within the Statute of 12 C. 2. to diſpoſe 
Mart the Cuſtody of his Children, but the = 
ene tody ſhall be to the Lord, or others, accord- 
5 to the Cuſtom of the Mannor as to the 


opyhold Lands, for the Prejudice that ears 


of ſeized, and it deſcended to the jaid Infants, and 


Wr/ufficrent, and all the ſaid Matter ought to be com- 


0. 1187. 


* 
\ 11 
61 
Ts . 
f C 
* b 
1 
f * 1 
117. 
c b * 
N | 
1 id 
1 1 
* | 41g 
| A 
1 1 
8 
10 
o 
! 1 
N N 
l 1 1A 
| (in. 
1 
IL 
1 
4 4 1 
i 01 
: p if 
| * 1 
1 . * 
187 
* 1 y 
| 71 
3 | » KW 1 
y 1 * 2 
[7 
4 
41 
++K 
Wy ©; 
Y! 4 
PIRIE 10 
, 1 
* ly j 
( 1 1 
1 Pak 
(8469.5 © 
3 t T2. 
2775 
# Ft; 
E HS 
*. 
11 
F F [ 
x N 1857 
1 
N 
1 914 
+ 1h 
| fl - 
| . \Þ 
'S 1 
1 
N | 97 
i i , 1 
Wo Ts 
; T' 381+ 
, J J 
1 Fi 4 
T 25 
n — 
5 $3 4 = - 
: $2.4 
. | $ 
SF . 3 
BY : 
iy a: : 
2 1 4 
A: ' iy 2 
BY} Th 
\ I y 
j i 4 
4 | | Fl 
[ bs 
EA} 
11 AX 
Vu '* 
} + 
1 4 
uE 
[5 1 x 
. 5 
0 | 5 4 
* 
7 
ET 
v3 
1 , / 0 
1 * 
{ 0 18 
i . 1 = if 
15 3 
13 43 
. 
' LY 
, 1 
I 1 21 th 
'a i 10 
n 
y q 
1 k } 
Fl | 
'%. 
0 1 
5 ps + 
\ N 
19 
4 1 
1 
N 
19 
1 
i} 
#4} \ 
„ = y 
1 
» 4.23 
* 1 
1 
42 2 
1 U *1 0 
3; 
MJ; f f 
«> ? 
4 hs 
4 1 
1 
J £ fi 
- [2 [ 
- 
4 » == 
by 
# = 2 
_ 
'W* | 
6 
LEH 
14 i 1 
" 5: $4 
« * 
f q' 
48 i 
' * 3M 
Ai 1 
1 
1 7 
1 : 
*: 
1 
Ati . 
N J 
7 + 
4 1 . 
11 75 
3 N 
ii 
. WE 
wy» Ft M7 
F Oo 
! 
14 14 
1 1195 
T3 
. F. 1; 
4 19 
"4 a0 
{ FE 
18 9 


4 — = 
— 4 fc 
1 


486 Replevin. 


be to the Lord, and for the Meanneſs of the 
Eſtate. | 
But as to that which he firſt affirms, tha 
the Pleadings were not well pleaded, I ſubmi 
to the Judgment of others on conſideration a 
the whole Record, and of what ſhall be here 
after ſaid, whether the Fault was on his on 
ſide, or of any other, if there was any Fail 
in the Pleadings. . 
And as to that which he ſaith, that the 
ſaid one Point only was reſolv'd by the Court 
the contrary thereof will appear by wha | 
ſhall be hereafter ſaid. $ 
And therefore I will report the Poim /: 
which were argu'd in the Caſe, and the par 
ticular Reſolutions thereon. 8 
On the Argument of the Caſe theſe Point 
were mov'd and debated by the Plaintiff N 
Council: 
1. Whether de 3 and without a partici 
lar Cuſtom, the Lord of a Copyhold Mani 
nor can grant the Cuſtody or Guardianſh8 
of an Infant Copyholder in Fee within h Z 
Mannor, who is under the Age of Twenty 
One. 7 
2. That if he can't, then if ſuch Cuſton 1 
4 well alledg'd in pleading by the Defen 
ant. 
3. Admitting that it is not, then whethe|i 
© 1188, the Father of ſuch Infant may by Force ol 
the Statute of 12 C. 2. cap. 24. conſtirute! 
Guardian of ſuch Infant by his laſt Will. 
4. Admitting that ſuch Cuftom is well! 
Jedg's, whether that Cuſtom is not control 
by the ſame Statute. 
And as to the firſt Point *twas ſaid, thi 
the Lord of a Copyhold Mannor is not 
Jure entital'd to any fuch Power. 
Vol. II. Thi 
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Reple vin. 

The Lord Hob. in Cocks and Darſon's Caſe, 
9.215. is of Opinion, that the Lord hath not 
any ſuch Power in the Caſe of a Lunatick, 
becauſe the Collateral Incidents of the E- 
ſtates, as Dower, Tenancy by the Courteſy, 
and the like, are not without ſpecial Cu- 
| tom, and there is no difference between a 
| Lunatick and an Infant, for both want the 


: 4 


Aid and Management of another; but ne- 
| 


_ 
DES 


vertheleſs in Hutt. 16 & 17, tis exprefly re- 
ſolv'd by the Court, that the Lord hath no 
| ſuch Power in either Caſe, mg. 
N | In Eagleton's Caſe, Rolls Tit, Gard. fol. 40. 
ur. p. pl. x. tis refolv'd by the whole Court, 
„ that if a Copyhold deſcends to an Infant 
within the Age of Fourteen, the prochein Amy 
W $0 whom the Lands can't deſcend ſhall have 
\,W-the Cuſtody of him as well as of the Freehold 
Lands, if the Cuſtom doth not appoint it to 
another. 2 3 | 
To the ſecond Queſtion in the Caſe twas 


u- 


ni. 

du ſaid, that the Cuſtom was not well pleaded ; 

hor in the Replication to the Plaintiff's Bar 

tyWcis thus alledg d, viz. eo quod it belong'd to 
Him according to the Cuſtom of the ſaid 


annor a tempore cujus, & c. to admit and aſ- 
ign to ſuch Infants a Guardian, &c. and that 
twas not good pleading for theſe Reaſons : 
the 1. Becauſe the pleading eo quod, &c. is not 
e Mood; and for that ſeveral Caſes were cited, 
ne Which I omit, becauſe of late it hath been 
, 
Another Reaſon was given that the Cu- 
tom was not well pleaded, becauſe tis pro e 
uod ſecundum Conſuetud &c. Whereas it ought 
o be poſitively alledg'd, quod infra Maner 
red talis habetur Conſuetud, & c. in Devered and 
datcliff's Caſe, 3 Cro. 185. tis adjudg'd, thor 
9 ſuc 
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fo. 1189. 


Replevin. 


ſuch pleading of a Cuſtom was not good, and 


ſo in Morgan and Moors Caſe, Latch. 134. t 
admitted by all to be illi. 
"Twas admitted that it did not directly ap. 
pear that the Words à tempore cujus contrar 
memor hom Cc. were in the two Caſes be. 
fore cited, altho' *tis probable they were in 
the Record of thoſe Caſes ; for *tis therein 


ſaid, that the things therein pleaded to be 


done were done ſecundum Conſuetud &c, by 


which [&c.] it is ſtrongly implied that the 


ſaid other Words were in the Records in thoſe 


Caſes ; but admitting they were not, yet th: 


Reaſon which is given in thoſe Caſes, is, be 


cauſe it ought to have been expreſly alledg! 
that there was ſuch Cuſtom, and it hath beer 


adjudg'd that the Addition of theſe Work 


(a tempore cujus contrar memor hom” non exiſt] 
will not aid the Imperfection of the firſt Al 


legation, quod ſecundum Conſuetud. &c. and ſo 
it is in Freeborne and Pincrat's Caſe, Alley: 
Rep. 68. after Verdict for the Plaintiff, and i 


Clempſon and Bale's Caſe, 1 Brownl. 67. 
Io the third and fourth Point of the Cat 
beforementioned much was ſaid, but I omi 


mentioning it, becauſe by the Reſolution if 
the Court, which is reported in 3 Lev. ti 
not now neceſſary, but Iwill briefly mentio 


two other Exceptions which were taken d 
the Plaintiff's Council, vis. That the Cop 
nizance as Bailiffs of the Infants, and alſo 
their Guardian, was not good, but it oug| 


to have been as Bailiffs to the Guardian 0 


Infants under the Age of Fourteen (as 2 
pears by the Record that they were at tl 
time of the taking of the Horſes) could 10 
appoint a Bailiff. | 
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Reple vin. 


The other Exception was, becauſe the 


Replication is repugnant to the Cognizance; 


for by the Cognizance the Defendant enti- 
tles himſelf to make Cognizance, becauſe he 
hath as Lord granted to the Infants the Locus 
in quo, Oc. by Virtue whereof they were, and 
yet are, ſeiſed in Fee: And in his Replica- 
tion he confeſſeth that he granted it by Co- 
py, Cc. to Fohn their Brother in Fee, and 
that it deſcended to the ſaid Infants as his 


| Siſters and Heirs, and that he admitted them, 
as is alledg'd in the Bar to the Cognizance ; 


ſo that by his Cognizance he affirmeth that 


they were in as immediate Purchaſors, and 
by his Replication he confeſſeth that their 
Title was only by Deſcent from their Bro- 

F ther, which is directly repugnant ; and 
\\W_ therefore he ought to have alledged the 
Grant to the Brother, and the Deſcent to 
the Infants in his Cognizance ; for altho* 
the Law for Neceflity, and for avoiding of 


great Miſchief, admirs that an Heir may 


plead his Admittance as a new Grant to him, 
as tis reſolv'd in Brown's Caſe, Co. 4. 22. b. 
pet that's no Proof but that the Defendant 
„ ought to have pleaded the Admittance of 
% 7b», the Brother, as a Grant at firſt, and not 
to contradict himſelf: And it can't be deni- 
ed with any Colour of Reaſon, but that he 


ought to have pleaded it at firſt; and this 


Objection is the more ſtrong becauſe ttis 
ſhewn for Cauſe of Demurrer. This Argu- 
ment was made Paſch. 5 W. & M. and then 


twas ordered to be argued again, but never 
was; but in Mich" Term, 5 l. & Al. it was 


enter'd for the Opinion of the Court the 


> 


next Term, and ſo it continued till Term 


*. 


* 


given 


Paſch, 6 V. & M. and then Judgment was 
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Reple vin. 

iven for the Defendant. And Treby Chief 
Juſtice briefly delivered the Opinion of the 
Court: And he ſaid they were all agreed 
that the Lord of a Copyhold Mannor hath 
not any Power by the Common Law, or 
without a particular Cuſtom, to grant the 
Guardianſhip of an Infant Copyholder with. 
in his Mannor. EE Ee 

2. That here was ſuch Cuſtom well al- 
ledg'd. And 32 
3. That the Statute doth not deſtroy the 
Validity of the ſaid Cuſtom, or extend to 
a Copyhold as to that Particular, becauſe it 
would be an Alteration cf the Cuſtom, and 
might be prejudicial to the Lord. And that 
was all that was reſolved by the Court. Lut- 
wyche pro Quer Le winx pro Def” 


S * _— wy * . 


o 
Dr »„O— 9 ——— * ” ** 2 : —_—_—— — ——yGy 


Winnard ver ſus Foſter. 
Trin. 3 W. & M. Rot. 464. C. B. 


0 OUNT for taking a Cow in a Place called 
S. and Hay in a Place called F. Cogni x ance 
by one Defendant as Bailiff to the Sheriff of York, 
and by the others as Servants to him, for that ont 
N. D. was poſſeſſed of them, &c. and that the De- 
fendant D. levied aPlaint in the CountyCourt againſt 

him on a Juſticies for 14.1. Debe, Precept of Sum- 

mons thereupon, Retorn thereof, and an Art achment 
| by his Goods awarded, Delivery thereof to the De- 
fendant F. per quod &c. Bar, that he was poſ- 
 feſſed, 8c. abſque hoc that the ſaid N. D. ws 
poſſeſſed, & c. Replic' whereby Mie is join d on 
the Traverſe; Verdict for the Defendants as to thi 
Com, Damage 2 d. Cofts 40 6. Verdict for the Huy 
pro Ger Demare 2 4, Coſts 40 5. 705 wich 
Vol. II. e 


n= 


E Replevin. 5 

Verdict Judgment was given thus, viz. Ideo nullo 
habito reſpectu ad duos denar' & quadragin- 
ta ſolid? de dampnis & Miſis per Jur' præd' 
coccaſione Captionis & Detentionis Vaccæ 
præd quia hujuſmodi dampna aut Mis per le- 


Conſiderat' eſt quod præd Johannes Winnard 
recuperet verſus prefat' Johannem Foſter 
Thomam & Willielmum dampna ſua pred” 
occaſione Captionis & Detentionis pred” 
Strigæ & Metz ferri ad quadraginta ſolid” 
& duos denar' per Jur' pred” in forma pred 
gaſſeſs necnon 10 l. 9 8. 10 d. eidem Johanni 
Winnard ad requiſitionem ſuam pro Miſis & 
ECuſtag' ſuis przd* per Cur' hic de Incremento 


Foſter Thomas & Willielmus in miſericord' 
gc. Confiderar' eſt etiam quod præd' Johan- 
es Winnard quoad caption' & detention” 
Vaccæ præd' nichil capiat per breve ſuum 
pred? ſed fit ſimilit' in miſericord' pro falſo 
Clamore ſuo inde Et præd' Johannes Foſter 
bhomas & Willielmus eant inde fine die &c. 
| 7 9 . 
t quod habeant Retorn Vaccæ præd deti- 
K, end ſibi irrepleg imperpetuum Et qualiter 


\, 
bY 
* 


c. Vic? conſtare fac hic in Octab' Sancti 


. Hillar' &c. Et ulterius conſiderat' eſt quod 
92 tæd' Johannes Foſter Thomas & Willielmus 
1. ecuperent verſus prefar' Johannem Winnard 
nt ampna ſua occaſione premiſs' ad ſex libras 
-. Wer diſcretion' Juſtic' hic eiſdem Johanni Fo- 
„„er Thomæ & Willielmo ad requiſitionem 
uam pro Miſis & Cuſtag' ſuis per ipſos in ea 
arte ſuſtent' juxta formam Statut' inde nu- 
the 


er edit' & provis per Cur hic adjudicat 


gem terræ in hoc caſu nullatenus adjudiciand” 


Eadjudicat” Quæ quidem dampna in toto ſe 
lattingunt ad 12 l. 10 s. Et przd Johannes 


This 


— — —— 


— 
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Rent for a Year and an half, to which the 


Coſts by the Jury for the Plaintiff was void, 


Coſts, and the Return ſhall be for the Defen- 
dant, when any part is found for him; but in 


2 Roll's Rep. 37. by the Name of Denton and 


to have Judgment for the Coſts and Dams. 


ſtice anſwered thus; That you can't have, 


that gave Coſts to the Avowant till 21 H.8, 


Judgmens at your Peril, for we will give 


f Reple vin. 
This Judgment for the Defendants to hay: 
Coſts (becauſe the Verdict was found fo 
them in part) was not enter'd of Courſe, but 
on ſpecial Motion in Court to that purpoſe 
by my felf, and for that the Caſe of Dent and 
Parſo, 2 Cro. 473. was cited, where the Caſe 
was that the Defendant avowed for 36! 


Plaintiff pleaded Payment of 12 J. and Iſſue 
thereupon, and other Matter to the 24 J. re. 
ſidue, on which Iſſue was join'd; and for 
the firſt Iſſue twas found for the Plaintiff 
and Damages and Coſts taxt for him ; but 
for the other Iſſue 'twas found for the Defen- 
dant. And 'twas moved that the finding of 


becauſe when part is found for the Avowant, 
he ſhall have a Return, and Damages and 


the Report of that Caſe (as I ſuppoſe) in 
Parſon's Caſe, it is ſaid, that Whitlock movel 


ges found by the Jury for the Plaintiff, ac. 
cording to 2 H. 6. 1. and that Whitlock ju- 


for the Avowant is Actor, and he is as the 
Plaintiff in other Actions, and he had good 
Cauſe to take the Cattle, and at the time of 
the {aid Caſe of 2 H. 6. 1. no Law was made 


But twas ſaid by Dodderidge Juſtice, Tale 


you no Directions. And in firſt Bromnl. 174, 
it is expreſly ſaid, and with a Nota in the 
Margen of the Book, that on Avowry fo! 
Rent, the Plaintiff for part pleaded Payment, 
Vol. II. . and 


F Replevin. 


Ind for the other an Accord; and the one 
Ee is found for the Plaintiff, and the other 
or the Defendant ; the Plaintiff ſhall reco- 
er his Coſts and Damages, and the Defen- 
Blanc ſhall have Judgment of Return habend 
Ind no Coſts or Damages. But the Repor- 


er ſaith he thought otherwile, if there are 


Evo ſeveral Avowries ; for then both ſhall 
recover Coſts and Damages: And cis pro- 
hable that the Caſe intended by Brownl, was 
the Caſe of Denton and Parſons, as is reported 


1 act of the Caſe. But for full Manifeſtation 


Jou Judgment was enter'd in the ſaid Caſe 
f F Denton and Parſons, I will here inſert the 
agment as is enter'd on Record, the En- 
J 


y whereof is Mich. 15 Fac. 1. Rot. 458. B. R. 
oſtea die & loco infra content coram Petro War- 
Wrton Mil' un Fuſtic Domini Reg de Banco &. 
Johanne Brook Mil un Juſtic' dicti Dom? Reg ad 
Wicita coram ipſo Rege tenend aſſign” Juſtic ipſius 
Domini Reg ad Aſſiſas in Com Berks capiend 
en per formam Statut &c. Ven tam infra no- 
nat Maria Denton vid quam infraſcript Geor- 
* Parſons per Attorn' ſuos infra content Et 
Jurat unde infra fit mentio exacti ſimilit Ven 
i ad veritat' de infra content” dicend elecꝭ' triat 
jurat dicunt ſuper ſacramentum ſuum quoad 


1 quoad infraſcrip placir predic Marie 
enton quoad infraſcript duodecim libras de in- 
ſcripe* triginta & ſex libras parcel! pro infra 
c dimud? unius Anni ad Feſtum Annunciationis 
te Marie Virgin Anno tertio decimo infra 


We Bin” quad pred” Maria Denton ſolvit infra nomi- 
2 '” Richardo Blanchard duodecim libr? ill” prout 


ed Maria Denton interius allegavit Et aſſident 
npna ipſius Marie Denton occaſiong infraſcript” 


Mn 2 Roll. 37. for he agrees with it in the 


mum Exit infraſcript inter partes præd interius 


ultr⸗ 
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& duo ſervientes ipſius Richardi hoſpit arent cu 


. duobus ſerview ſuis Cibum Potum & Cuhil 
I pred? Richardus in cons inde acquietaret & relax 


chardo debit” Et ſimiliter quod præd Maria Dn 
ton in cons infraſcript* penitus acquietaret & relar 


for” Richardi Dx & ſervien ſuor pred? cum pred 


Replevm. 
ultra Mi & Cuſtag* ſua per ipſam circa ſella 
ſaam in hac parte appoſit? Ad quatuor denar Ety 
Miſis & Cuſt ag ill ad duos denar Et quoad ſecm, 
dum Exit” infraſcriptꝰ inter partes pred” intyri 
ſimiliter jun quoad infraſcriptꝰ placit præd M 
riæ Denton quoad infraſcriptꝰ viginti & quatu 
librꝰ pred trigint & ſex libr reſid de annual Re 
dit inſraſcriptꝰ pro infraſcript anno integro ren 
inframentionatè termini un” Anni & dimid mi 
us Anni in cognitione infraſcript” interius ſuitor: 
Jur præd dicunt ſuper ſacrament” ſuum pra 
quod non barg ani xat conclus & agreat” fi 
inter pred” Mariam Denton & Richardum Bla 
chard quod idem Richardus & Maria Ux ej 


pid Maria Denton in domo ipſius Maria 
Che vely infraſcripr quodq; ipſa eadem Maria. Dn 
ton inveniret eiſdem Richardo & Marie a 


pro ſumma Viginti quatuor libr' eid' Marie Du 
ton per prefat” Richardum annuatim ſolvend” quad, 


ret præd Mariam Denton de infraſcript” annuita 


viginti quatuor libr pro anno infraſcript* eidem Ri 


aret pred” Richardum de pred? ſumma viginti qui 
ror libr' eidem Marie Denton pro Hloſpitatione ij 


Maria Denton pro anno illo ſimiliter debit E 
quod uterq, eor' eſſent inde quiet prout præd Gen 
gius Parſons interius allegavit Et aſſident dampi 
ipſins Georgii Tr a occaſione infraſcript* Ali 
Mis & Cuſtag ſua per ipſum circa ſettam ſud 
in hac parte appoſit ad quatuor denar Et pr 
Mi ſis & Cuſtag ill ad duos denar Et ſuper be 
præd Georgius Parſons pet Judicium & dampi 
ſua præd ac Retorn Averior pred de & ſi! 
veredictꝰ præd ex parte ſua reddit ſibi adjudica 


. „ £4 
RNeßplevin. 495 
1 Cur Domini Reg hic de Judic ſuo de & 

Per premiſs pred” reddend nondum adviſatur dies 
e dat oft parti bus pred? coram Dom Rig in Cra- 
% Sanctæ Trin extunc prox” ſequen ubicunq; &c. 
Tudic” inde audiend' eo quod Cur' dicti Domini 
nunc hic inde nondum & c. Ad quem diem 
am Domino Rege apud Weſt ver” partes præd 

> Attorn ſuos pred? ſuper quo viſis & per Cur 
mini Reg hic plenius intellett omnibus & ſingal 
miſs maturaq; deliberatione inde habita Cons 
quod pred Maria Denton quoad pred' Viginti 
atuor libr nihil capiat per breve ſuum pred” ſed 
in miſericord” pro falſo clamore ſuo Et pred” 
orgius ear inde ſine die Et habeat Retorn' Ave- 
'pred detinend' irrepleg imperpetuum Et ul- 
ins con eſt quod præd Georgii recuperet verſus 
ed Mariam dampna præd ex parte pred? Georgii 

Jur præd in forma præd aſſeſs necnon decem 
pro Mii? & Cuſt ap” ſuis prad' eid' Georgio per 
Dom Reg ex aſſenſu ſus de Increment” adjudi= 
Qu quidem dampnaà in toto ſe atting ad de- 

n lib & ſex denar Cons eſt etiam quod pred” 
ria Deni on do pred? dubdecim libr' unde in for- 
wed? acquictat? exiſt ſit quieta Et quod ead' 
aria nichil habe at de damp? & Cuſtag ex parte 
per Jurꝰ pra in ſorma præd ſimilit aſſeſi eo 
4 videtur eid Cur hic quod dampn' & Cuſtat 

minus rite afſeſs fuer 5 
[ find” that there is a great Variety and 

etimes (as it ſeems) ſome Contrariety in 
igments in Replevin, when part is found 
Verdict, or adjudged for the Plaintiff on 
murrer, and part for the Defendant ; and 
auſe the Precedents which I ſmd to be ſo 
in two Books which are iñ pfivate Hands, 
ay be of ſome” Uſe tö others to have 
de Account of* thoſe* Precetlents, and“ 
tore I'will here infeft“ ſons Notes of 
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them, and the rather becauſe I don't find a0 : 


is enter'd Irin. 9 C. x. Rot. 1360. where i 


Precedent, and enter'd Trin. 11 C. 1. | 
1293. where concerning the Property of 


was found for the Plaintiff, and Damag 


adjudged; and the Plaintiff had Judgmel 


85 diſcretion Fuſtic hic to the Defendant | 


Replevin. 


{uch Judgments in any Books of Preceden; 

In a Book printed Anno 1655. called Fu 
ments, &c. or commonly The Firſt Bok 
Fudgments, p. 115. there is a Precedent whit 


Replevin againſt A. and B. Verdict was fy 
Plaintiff againſt A. and Damages and Cy 
taxt, and B. was acquitted of the Caption 
and Damages and Coſts taxt for him; ar 
Judgment was given for the Plaintiff for th 
Damages and Coſts taxt by the Jury, andi 
Plaintiff was amerc'd as to the Defendant} 
&-c, but no Judgment for Damages or Col 
given for him, becauſe by the Law no {ud 
Damages or Coſts are to be adjudged, &: 

In the ſame Book, p. 220. there is anotht 


Calf, part of the Goods taken was found! 
be in the Defendant, and Damages and Co 
taxt by the Jury for him, and the other Il 


and Coſts taxt for him. And no reſpe 
was had as to the Damages and Coſts t 
by the Jury for the Calf, becauſe ſuch D 
mages and Coſts by the Law are not to 


for the Damages and Coſts taxt for him, 0 t! 
And the Defendant had Judgment given I 
him, that he ſhould recover his Damages Wen 
reaſon of the Premiſes, &c. to ſuch a »ulliito 

ule 


lis Requeſt, &c. in that behalf ſuſtain d Wt, 
cording to the Form of the Statute, &. or 
Cur hic adjudica Cc. which (as it ſeems) Ji 
to be intended the Statute of 4 Fac. 1. cen 
2 Cro. 520, Samuel and Hodder's Caſe, p. 20 


4 Reple vin. 
And in another Book called 4 Second Book 
Julgments, &c. Pag. 204. Nu. 9. there is a 
brecedent where Judgment is given for the 
Waintiff for the Damages and Coſts taxt by 
e Jury, where the Property of part of the 
Boods was found to be in the Plaintiff ur Ad- 
Wni/trator Gc. And for the Reſidue, that the 
operty of them was in the Defendant; and 
Ir that Reſidue the Plaintiff is amerc'd and 
e Defendant acquitted : but no Return is 
judged to him, or any Damages or Coſts 
ven him; but it don't appear when that 
agment was given, whether before the 
atute of 4 Fac, cap. 3. or after... | 
In the ſame Book, Pag. 210. Ns. 28. there 
another which is enter'd Hill. 14 Eliz. Rot. 
02. Where an Iſſue as to part of the Goods 
en was on non cepit, and another Iſſue to 
> Reſidue of them; and the Iſſue on the 
 cepit was found for the Plaintiff, and the 
er Iſſue for the Defendant, and ſeveral 
Jements given for em both to have Da- 
ges and Coſts taxt by the Jury; and that 
before the Statute 4 Fac. cap. 3. | 
But in the ſame Page, Nu. 29. which is en- 
d Paſch, 36. Elix. Rot. 1316. there is a Pre- 
lent where an Avowry was for a Rent 
lan Amercement,and a Verdict was found 
the Defendant as to the Rent, and for 
Plaintiff as to the Amercement. And 
ment was given quod Quer nil capiat, & c. 
to the Rent, and that the Defendant 
ud be amerc'd, &c. as to the Amerce- 
it, and that the Defendant ſhould have a 
orn, Cc. and his Damages aſleſs'd by 
jury; but no Damages or Coſts are 
n to the Plaimiff. 1 
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Replevin. 
And in the ſame Book, Pag. 211. Nu, y 
there is another Precedent which is Enter 


Mich. 43 G 44 Eliz,. Rot. 918. inter Partham 6 | p 


Norton, in which a joint Avowry was may 
of the taking of all the Cattle for 10 5s. for 
Amercement, 12 s. 14. for Rent, and 245.21 
for a Relief, and for the Relief and the \. 
mercement two ſeveral Demurrers wer 
join'd, and an Iſſue was taken as to th 
Rent, and the Demurrer for the Amerc: 
ment, Judgment was given for the Plainti 
and for the Relief for the Defendant, andh 
had Judgment to have a Retorn as to th 
24 s. for the Relief, and the Plaintiff rec 
ver d no Coſts or Damages, becauſe the 
vowry was joint and the Defendant's ha 
Cauſe of Diſtreſs. | 
And in the fame Book, p. 215. uu. 40. ther 
Is another Precedent which i is enter'd Trin. 
El. Rot. 18 12. in which two ſeveral Avowii 
were made for two ſeveral Cauſes, vis. ol 
for an Amercement in a Court-Leet, and th 
other for another Cauſe. And the Tflue « 
the Amercement was found for the Avowal 
and 'twas adjudged that he ſhould have 
Retorn of the Goods taken for the Amerde 
ment, but no Damages or Coſts, becal 
they were not due by the Statute on an 
 vowry for an Amercement in a Leet; 
other Iſſue was found for the Plaintiff, 1 
he had Judgment for the Coſts and Dama 
aſſeſs d by the } Jury. 
Note, That the Judgment i in the princif 
Caſe of Winnard and Foſter, for the Plaint 
and Defendant to have ſeveral Coſts is d 
ferent: from any other Precedent before. me 
tion d, in reſpe& that the Avowry; is joi 
3nd one Iſſue taken on the Froperty of 
Ig. II 


a IA 
- 
_ 

1 


1 


4 Reple vin. 
Je Goods; and as to part of the Goods, the 
Wroperty is found to be in Day the Defen- 
Wnt in the Action in the County-Court ; 
aas to the Reſidue, the Property is found 
A 88 
Wee, That there is not any mention made 
any of the Precedents in the aforeſaid 


os of Judgments, in what Courts the 


agments were enter'd; but 'tis probable 
c the Judgments mention'd in the ſecon 
ok of Judgments were enter'd in C. B. be- 
ale tis a Collection by Clerks of C. B. 


il Omer verſus Sheaf. 
Tin. 5 V. &. M. Rot. 1420. 8 


2 OUNT for taking 4 Geldings, a Mare, a 
Cow, and an Heifer. Cognizance as Bai- 


„ Heir, 4 Rent-Charge of 14 1. 8c. ho died, 
ve BE deſcended to M. Waller; M. Waller cove- 
e vit“ Sir W. Brodway her Couſin, to 
au “ ſeiſed to the Uſe of Sir W. B. d bis Heirs, 
in! the ſaid M. W. ſhould die without any Child of 
%%, begotten and living er her Death ; ſhe 
„vit bout Tue ; Sir W. B. granted the ſaid 
nag t-Charge to N. Wilmot and bis Heirs ; At- 
ment to the ſaid Grant, N. Wilmot died ſeiſed, 
it deſcended to his four Sons, the Lands, &c. 
the Rent iſſuing thereout being of the Tenure of 
kind, and for the fourth part of the Rent ar- 
Copnizance is made. The Plaintiff demands 
er 6 the Indenture of Covenant of M. W. to 
ſeiſed, &c. and then demurs on the Cogni- 
6 5 e e m 


7 


T Oi D. Wilmot, that J. C. as ſeiſed in Fee of the 
ce where, &c. and granted to M. Taylor and 


479 
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500 g 
2. go. HA Thi; Caſe is reported in 3 Lev. 355. 7 
cener of 2 there is a Point in the Cognizance which 7 
Rent-Charge think worthy of Obſervation, which is, M / 
| 5fſving our the Cognizance in this Caſe is good, becuM /: 
or . *tis in the Name and Right of one Copa # 
my ow ner only for this Proportion of the Rent; C 
for his Share 1 Page and Stedman's Caſe, Intrat Mich 71 . 
of the Rent. 3. B. R. in Replevin the Defendant ma E 
1 885 Cognizance as Bailiff to John Bennet au 6 
Grace his Wife, for the N of a Rent N 
ſervyed on a Leaſe for Years made by Si 
fo. 1211, Bennet to Griffith of certain Lands, the Hf 
verſion whereof, by the Death of Bennet, M A 
| ſcended to the ſaid Grace and to the Count v 


of Salisbury; Judgment on Demurrer was & 

If a Jointe- ven for that Cauſe for the Plaintiff. Andi 
nant may, Mc. the Caſe of Pullen and Palmer, Intr Til k 
| 6 M. z. B. R. Rot. 179. twas adjudged 0 f 


Demurrer, that a Jointenant could not avo [: 
for a Rent-Charge without making himſd , 1 
Bailiff to his Companion. Ex relatione MA 7 
ſtri ſervien Carthew, in both the ſaid Caſe \ 
but this Point was not moved in the Ag © 
ment of this Caſe of Oſmer and Sheaf. n 
Tonkin verſas Crocker & Billing, : 


Trin. 6 V. &. A. Rot. 507. C. B. © 
fo. 1237; n for taking a Braſs Pan, at the C 


| | riſh of St. Agnes, in a Place call'd TI it 

Kitchin. Cognizance as Bailiffs to W. MY n 
hun, that H. Tonkin was ſeiſed in Fee of a M 

ſuage held of the ſaid W. M. as of his Mannor of 

by Fealty, 4's. Rent and Suit of Court, and for Rl 2 

arrear and Suit of Court not done the Cognizant : 

| 


made. Bar, whereby the Plaintiff confeſſeih 
Vol. II. —.— 1 Ten 


| Replevin. 
| Tenure by the Rent of 4. s. only, and trawerſeth the 
| Tenure alledged in the Cognixance; Replic and 
Iſae on the Traverſe, Spec Verdict, that the 


in which à tempore cujus, &c. there had been a 


{aid W. M. had ſeveral Tertenants ; That the ſaid 
H. Tonkin and all his Anceſtors were Freeholders, 


Cognixance. But they further find that within 20 
| Tears laſt paſt there had been but one Freebolder or 
| free Suitor, Viz, the ſaid H. Tonkin, but that 
a tempore cujus there had been, and nom are, ſe- 


Suitors, &c. Et ſi ſuper tot' materiam, &c. 
This Caſe was firſt argued by Darnel the 
King's Serjeant for the Plaintiff, and Levinz, 
for the Defendant. And for the Plaintiff 
was ſaid, that a Court-Baron was of Right 
incident to every Mannor, 13 E. 4. 18. 3 Cro. 
791. Pill and Tower's Caſe ; that there is no 
Mannor without a Court-Baron, 1 Bul. 5F. 
there may be a Cuſtomary Mannor, Co. 11. 
17. Nevill's Caſe, but that hath not a Court- 


is but one Suitor, Co. 4. 26. Melwich's Caſe, 
The Court in the Cognizance is to be in- 


common Acceptation of the Law ; but the 
Court found by the Verdict is a Cuſtomary 
Court; and then a ſpecial Preſcription for 
MIZance. Tu 4 

"Twas ſaid of the other Part, that there 
may be a Court-Baron held before the Stew- 
ard, x Med. Rep. 173. 1 Cro, 497. Fames and 


{aid W. M. was ſeiſed in Fee of the ſaid Mannor 


| Court held before the Steward there, &c. That the 


| weral Cuſtomary and Conventionary Tenants and 


Baron ; there can't be a Court where there 


it ought to have been alledged in the Cog- 
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Kc. and held the ſaid Meſſuage, & c. prout in the 


tended a Court-Baron, according to the 


If a Mannor 


be deſtroy'd 
where there 


| is but one 
Turney's Caſe ; and that the Mannor was not Tenant left. 


deſtroy d altho' there was but one Tenant, 
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Reple vin. 

and for that x And. 256, 267. was cited; and 
that the Plaintiff hath confeſſed that twaz 
ſuch Mannor. *Twas afterwards argued by 
Gould the King's Serjeant for the Plaintif 
and by Lutwyche for the Defendants. And on 
the Plaintiff's Part twas argued much to the 
Fffect before-mentioned, but moreover an 
Exception was taken to the Cognizance, 
which ſaith, that H. T. tenuit, &c. de V. M 
ut de Manerio ſuo de M. whereas à Seiſin in 
Fee of the Mannor ought to have been al- 
ledged ; ſed non allocat' for the Precedents are 
as the Pleading is here. 

On the Defendants Behalf 'twas ſaid, that 
by the Pleadings and Verdict in this Caſe it 
could not come in queſtion, whether the 
Mannor continued, or not; for it appears by 
the Agreement of both Parties in tlie Plead- 
ing, that there was a Mannor of Mythyan. 

The Defendants in their Cognizance ſay, 
that the Plaintiff held the Place in quo, Cc. of 
the ſaid V. Mobun as of his Mannor of M, 
and then the Bar to the Cognizance expreſly 
confeſſeth (and not only by the way of not 
denying) that the Plaintiff held the Land of 

M. M. ut de Manerio ſuo pred by the yearly 

Rent of 4 s.. and then traverſeth the Tenure 
by Fealry, 4 s. Rent and Suit of Court, fo 
that the only Diſpute between the Plaintiff 
and the Defendants is qubad the quantum of 

RESET... PE 

Then rhe Verdict finds that before the tak- MW; 

ing, & c. the Mannor of Mythyan was an An- 
cient Mannor, and that /. M. is, and at the Ml: 
time of the taking was, ſeiſed of the ſaid f 
Mannor in Fee. And they further find that 
4 temgore cujus, &'c. there hath been an anci- H: 
ent Court held before the Steward of the 
. M.,annor 


Reple vin. 
Mannor bis per Annum and that there were 
E ſeveral free Tenants and Suitors to it, and 
© that the Plaintiff and his Anceſtors were Te- 
nants of the Mannor by the Services men- 
| tioned in the Cognizance, and in all that 
the Verdict agrees with the Cognizance in 
all Circumſtances but one, wiz. that the 
© Verdict finds the Court to be held before the th! 
| Steward, and the Cognizance doth not men- _—_ 
tion before whom 'twas held (as it need not) 
but that doth not make any material Diffe- 
| rence, for the Jury find the Matter of Fact 
as it is; and in Fact all Courts-Baron are 
held before the Steward, altho' the Suitors are fo. 1216. 
the Judges. In 4 Inſt. 267. the Lord Coke 
ſaith, that in 2n Hundred Court the Suitors 
are Judges, yer the Stile of the Court is Cur 
E. C. Mi Hundredi ſui de B. tent” coram A. B. 
ſeneſchallo ibi And fol. 268. he ſays the ſame 
thing of a Court- Baron: And that is agree- 
able to ſeveral Precedents in Pleading, Co. 
Entr. 118. D. Roaſt. Tit Replev in Amercem 2. 
| Co. Entr. 570. h. Winch's Entr. 1014. And for 
Authorities that it may be fo, 2 Fo. 22, 23. 
Eure and Wells's Cafe, 1 Mad. Rep. 173}, 

Then the Queſtion is, Whether the ſubſe- 
quent Matter found in the Verdict, viz. that 
bor 20 Years laſt paſt there had been only 
one Freeholder (admitting that deſtroy'd the 
| Mannor) ſhould be regarded, by reaſon tis 
| Wrcpugnant to the Matter before found, and 
to the Agreement of the Parties themſelves 
J 8 
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: And as to that, the Court would not take A Verdi& || 
ny notice of it, becauſe the Jury is only can't find an 
born to try the Matter in Controverſy be- thing 2 1 
wen the Parties; and if the Jury ſhould be reed by tu 
„ rmitted to make Queſtions and-Diſputes Parties in 

| al | of Pleading. ii ! 
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ther the Court mention'd in the Cognizance, 
to which the Preſcription is to have Suit, is 


in Pleading entitles himſelf to a Court ap- 


ed a Court- Baron, and in F. N. B. 76. D. it is 


Replevin. 


of things on which the Parties were before 
agreed, it would be of ill Conſequence. And 
there are ſeveral ſtrong Authorities to that 
Purpoſe; but I will only mention them, 
28 A/. pl. 34. 48 E. 3. fo. 19. Nu. 42. 2 Co. fi. 
4. b. Goddard's Caſe. 3 Leon. 80. Pepy's Cale, 
209 Paramour and Fohnſon's Caſe. 1 Leon, 323. 
Norwood and Denny's Caſe. Savil 112. Palme 
19. Sir Henry Wallop's Caſe. Owen 91, Kayr 
and Durat's Caſe. Bro. Confeſſiow 27. 2 Mad. 
Rep. 4. and Roll. Trial 692. many Caſes. 
And after by the unanimous Opinion of 
the whole Court, Judgment was given for s. 
the Defendants on this laſt Point only. Bu n 
'twas ſaid by Treby Chief Juſtice, that it 
might be a Court-Baron altho' the Jury have 
found thar 'twas held before the Steward. 
A Writ of Error was afterwards brought 
in B. R. and the Caſe was argued there on 
the ſame Points as were made in C. B. and 
*rwas argued ftrenuouſly on the Point, whe- 
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not another Court than the Jury have found; 
and therefore it was objected, that the Court 
mentioned in the Cognizance ſhall be in- 
tended a Court-Baron, and for that 1 Lein. 
218 was Cited, where *tis held by Periam Ju- 
ſtice, in the Lord Cobham's Caſe, that if one 


pertaining to his Mannor, it ſhall be intend- 


called Curia Manerii ; and if the Pleading in- 
tends other Court than a Court-Baron, then 
a Title ought to be made to it; but other- 
wiſe of a Court- Baron, becauſe that's inci- 
dent to every Court, Nev. 192, 


Vol. II. Then | 


hben the Court found in the Verdict can't | 
be intended a Court Baron, tho' it be ſuch 
Cuſtomary Court in Juriſdiction, for *tis 
found to be Cur Manerii, held coram Seneſchallo, fo. 1217. 
whereas the Court Baron is held before the 
F Suitors, and they are Judges. And to that 
E purpoſe 2 Cro, 582. Ney 20. 3 Cro. 791. were 
cited. Beſides, the Court found in the Ver- 
WW did is mention'd to be held bis per Annum, 
whereas a Court Baron is held from three 
Weeks to three Weeks, and 'tis found as a 
Court to which the Lord hath Title by Pre- 
ſcription; whereas a Court Baron is of Com- 
mon Right, and it's a Fault in pleading to 
© preſcribe for it. Noy 20 
But the Judgment was affirm'd by the Opi- 
nion of the whole Court; for firſt 'rwas ob- 
E ſerved, that the Verdict hath expreſly referr'd 
to the Avowry ; for it finds that H. T. held 
by Service of Suit ad Cur Manerii præd bis per 
Ann. ad Manerium ill” tenend prout in ad vocatione 
infraſcriptꝰ interius mentionat'; but if thoſe 
Words prout in advocatione, Cc, were not there, 
it wou'd be good; for there is not ſuch Vari- 
Jance as was ſuppoſed, for the Plea doth nor 
Imention before whom the Court was held, 
„ but leaves it at large, and the Verdict aſcer- 
. ains it, and there is not thereby any Vari- 
je Nance, for a Court Baron may be well held 


ſtice cited x Leon. 316. and 2 Fo. 22, 23. and the Steward. 
the Plea it ſelf ſhews that the Court was not 

a Court Baron according to. general Uſage ; Rl 5 _ 
lor it ſhews that it was to be held bis per Ann. K for 


erjeant, that no Seiſin of the Mannor was 
Wlledg'd in William Mobun, the following Pre- gn in the 
1 dae cedents Lord. 


A Court Ba- 
ſcoram Seneſchallo; and for that Holt Chief Ju- held may be | 


Ex relatione alterius as to the Matters in B. R. Rent out of 
Note, As to the Objection made by Gould Land held of 


a Mannor to 
alledge a Sei- 
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Replevin. 
cedents are according to the Cognizance in 
this Caſe, viz. Co. Entr. 597. D. Raſt. Replev. I 

in Hors de ſon fee, pl. 1, 4, 5. in Tenure 3, 4, . , 
and Winch 937, 973. but in that laſt Prece. 
dent it's ſaid, that Judgment was given for « 


mainder to the right Heirs of the Deviſor, chargea- 
ble and on Condition that the ſaid T. W. and bi 


&c. and under another Condition to pay to Marga. 


ſhou d have her Rent for Life, and that after tht 
with Clauſes of Diſtreſs : Elizabeth Married I. 


calf in Fee, a common Recovery is ſuffer d, in vbicb 


the Plaintiff; but that Caſe is reported in 


Winch 31. by the Name of Mbitgiſt verſus Sir I 
F. Barrington, and in Hutt. go. by the Name of tt 
Whitgift verſus Helderſham, and in both thoſe Wu 
Books tis ſaid that Judgment was for the A. 

Vowant. 


REY 2 D __— — 


1 


Weekes verſus Peach. 


SS . ? p o — 
AA . 14 rare. 234, „ 


Mb. 6 W. & M. Rot. 729, 730. C. B. 


f 1O0UNT for taking his Cattle at the Pariſh 
Luton, in à Place call d Thraleſend, ine 
Stable belonging to the Plaintiff”s Houſe, Avow- 
ry, That N. Clement was ſeiſed, &c. and devi- 
ſed it to Thomas Weekes in general Tail, Re- 


Heirs ſhou d pay to Elizabeth Clement, and the 
Heirs of her Body, an annual Rent Charge of 151 


ret Clement another Rent Charge of 15 l. Pro- 
viſo that if the ſaid Elizabeth or Margaret 
ſhou'd die leaving no Iſſue, that then the Survivor 


Death of the Survivor of them both the Rents ſhoud 
be paid to the Heirs of the Body of the Survivor, 


Alleftree, they levy a Fine with Proclamations f 
the firſt Rent Charge to the Uſe. of Gabriel Met- 


Alleſtree & Uxor are vouch'd, who wouth the 


Vol. II. ; common 


3 : Re plevm. 


common Vouchee, & c. which Recovery was to the 
Uſe of the ſaid Metcalfe in Fee, he grants it to the 
E: Defendant, Attornment thereto, Rent arrear, &c. 
for which the Avowry is made. Bar, That before 
an) Rent arrear the ſaid Elizabeth died without 
an) Iſſue. Demurrer, &c. 5 
This Caſe was argued in Hillary Term by 
Levinx for the Avowant and by Rotheram for 
the Plaintiff, and on that Argument the 


* 
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= 
— 

S 3 

* 

. 

= 


whole Court were of Opinion for the Avow- 
ant; for they held that there might well be a2 


Remainder of a Rent de novo, and alſo that 
by the Recovery in this Caſe, the Eſtate in 
the Rent was enlarged, and that the Re- 
coveror was thereby in of an Eſtate in 


Painder of a Rent de nove might well be, 


it of Entry in le poſt, a Fee ſimple was de- 
landed, and the Judgment therein was, that 


the firſt Tenant in Tail without Iſſue. 
nd another Reaſon was given for it, viz. 


ed. But 


Fee ſimple, which were all the Points in the 
Caſe. But by the Importunity of Pemberton 
perjeant, it was argu'd again Paſch. 7 V. and 
For the Avowant it was ſaid; that the Re- 


Ind for that Smith and Farnaby's Caſe in Car- 
Es Rep. 52. was cited, as a Caſe adjudg'd in 
int, which Judgment was affirm'd on a 
fit of Error, as appears in 1 Sid. 285. Aad 
rr the other Point 'twas ſaid; that by the 


e Demandant ſhou'd recover a Fee ſimple, 
nd no other Eſtate cou'd be recover 'd in that 
tion, and when he had Judgment in that 
tion to recover a Fee ſimple, it ought to 
ntinue.in him, notwithſtanding the Death 


hat the Recoveror by Suppaſition of Law. 
in of the Eſtate Tail, which by Judgment 
Law hath yet a Continuance, and for that 
Yor and Hodſon's Caſe, 1 Mod. Rep. 108. was 


fo. 1224. 
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But for the Plaintiff twas argu'd, That the 
Remainder of 'a Rent newly created coy'{ 
not be; Plow, Com. 35. 15 E. 4. 9. and as tg 
the Recovery 'twas ſaid, that the Eſtate de. 
viſed to Margaret was a contingent Eſtate, not 
a preſent Remainder ; for 'tis not deviſed tg 
Margaret on the Death of Elizabeth without 
Iſſue, but it's to the Survivor of them on the 
Death of the firſt without Iſſue living the o. 
ther, which is as an Executory Deviſe, and 
therefore doth not take Effect preſently, but 

veſts in the Survivor. Twas alſo ſaid, That i 
enures as two Grants, and then the one hath 
no Dependance on the other, any more than 

if the Rents had been created by ſeveri 

Grants; and if *twas an Executory Deviſe or 
Contingent, the Recovery will not bar i, 
becauſe the Ground thereof is the Recom- 
pence in value, and that can't extend to thoſe 
Eſtates. He ſeem'd to admit that the Reco- 
very wou'd be a Deſtruction of the Contin- 
gency, ſo that it wou'd not veſt in the Sui 
vivor, but then 'twou'd not be a new Fee 

gain'd by the Recovery, the Eſtate not being 
perpetuated by it; for it was not any Eſtate 

which could be brought over to enlarge the E 
ſtate in the Recoveron Pemberton of Coun 

cil with the Plaintiff, Lutwyche for the De 
fendant. After that Argument in anothel 
Term the Juſtices ſpoke to the Caſe, 31 
Powel Juſtice deliver'd his Opinion for tit 
'r 
le ſaid, that if one grant or deviſe 

Rent de novo to A. in Tail, the Remainder 
ver to B. in Tail or in Fee, that is a go 
Remainder, 7 H. 4. 6. Br. Done 8. 8 H. 4.15 

Co. 2. 70, 71. Lord Cromwell's Caſe, x vid 
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Replevin. | 
| He alſo ſaid, that altho' Gabriel Metcalfe 
Hay, 30 C. 2. (the Day of the Tefte of 
Ec Writ of Entry) was not Tenant of the 
Freehold by the Fine of Craſt” Trin' 30 C. 2. 
ker he was before the Retorn of the ſaid 
WVric, and that is ſufficient, as hath been ad- 
udged in 1 Mod. Rep. 218. Wakeman v. Black- 
bell; yet he ſaid he was of Opinion that 
adgment ought to be given for the Plaintiff, 


ny Iſſue of her was alive; but if it had ap- 
ſeared, perhaps the Rent by the Recovery 
ight becdme a Rent in Fee in the Avow- 


e; but as the Caſe is on the Pleading, tis 
o more than A. deviſes a Rent-Charge to 


ithout Iſſue, the Rent is determined, be- 
auſe the Eſtate by the Recovery can't be 
larged to the manifeſt Prejudice of the 
ertenant; and the Recovery can't give a 


= | 

's Caſe; for in the ſaid Caſe the Tenant 
the Land granted the Rent to B. in Tail, 
ecovery the Eſtate Tail, and the Remain- 


B. was converted into an abſolute Fee, 
d no Injury to the Tenant ; for the Grant 


ſolved 


cauſe it did not appear by the Pleading in 
his Caſe, that Margaret the other Siſter, or 


nt determinable on her Death without Iſ- 


in Tail, B. ſuffers a common Recovery to 
he Uſe of C. and his Heirs, and then B. dies 


ger Continuance, than the Deviſor gave 
And he ſaid there was a great Difference 
tween the Caſe of Smith and Farnaby, and 
emainder over in Fee to C. there by the 
rin Fee were barred, and the Eſtate Tail 
bim was an Incumbrance in Perpetuity, 
t it's otherwiſe in the Caſe in queſtion: 


nd to that Opinion all the other Juſtices 
emed to incline; but the Caſe was not re- 
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fo. 1226. 


ſolved by them, and no further Proceeding 


creatꝰ ſeu earum altera viveret ſive haberet Hand 


Margaret at the time of the Diſtreſs was 1. 
. 3 


Replevin. 


was thereon, but a new Diſtreſs was taken 
and a new Action brought for it in B. R. 
And in the Avowry in that Action 'twx 
pleaded, that the ſaid Gabriel Metcalfe, hy 
Virtue of the ſaid Recovery, was ſeiſed in Fe: 
of the faid Rent-Charge, viz. /ibi & Hurd 
ſuis tam diu quam ditta Eli Ux Thome Al. 
ſtree & Margareta Clement rejpective wiverent & 
haberent Hured" de reſpectivis corporibus ſuis pn. 


de corpore ſuo legittime procreat' And the Life d C.. 


To which Avowry the Plaintiff demurret, 
and the Defendant joined in Demurrer ; but 
in that Caſe no Judgment was given, for th: 


Parties agreed as I was informed by one d 
the Attorneys in that Cale. 

#1 | Vide the Report of the ſaid Caſe of Smit 
_ mm and Farnaby in 2 Keb. 29, 55, and 84. for ( 
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Or 
VI it ſeems) there are ſome things there ſail | 
| ith Which are obſervable, and which are no; 
11% 5 ſaid in any other Report. he 
It mos ſhall Note, That in Harlow and Bradnox's Calc, Mun 
Kb be a ſuthcient 2 Lev. 88. where in Replevin Cognizan ce 
Averment by $5 

Implication Was made as Bailiff to Baron and Feme fo! 

of the Life of Rent arrear, he being ſeiſed in Right of hö 

a Man, Wife; the Plaintiff demurred ſpecially, be. 

cauſe 'twas not averr'd that the Wife wi 

alive; and by Hale Chief Juſtice aretro exi/- 

3 » 1 if 

en eft quaſi an Averment of the Wife's Lit, 

end on a general Demurrer queſtionleſs i 
had been good. But by Twiſden and 70! My 
tis good enough on a ſpecial Demurr = 


whereupon Judgment was given for the D: 
fendant. And in the ſaid Caſe of Weekes al 
Peach "tis ſaid, that ſo much Rent was in 4 

Vol. II. 8 real 


RNeplevin. 
Fr, &c. Quære then the Difference be- 
een the Caſes. 


p 
3 


the Reverſion, twas averred that Exitus 
alus of the Body of the Grantee was a- 
-e, Oc. And on a general Demurrer Ex- 


eption was taken to the Avowry by Hall, 
Wat 'ewas not averred that any Iſſue of 
i e Tenant in Tail in particular by Name 
as alive, Cc. as it ought to be, for o- 


Cd non allocatur ; for by Trevor Chief Ju- 
ice, and Blexcow Jyſtice, an Eſtate Tail 
mall be intended to continue till the contra- 
ty be ſhewn. And Judgment was given for 
the Avowant. The like Judgement as to 
the Continuance of an Eſtate, was in Cock- 


for that Plow. Com. 431. a. 


s well to the Force of the Recovery as to 
he Averment, Vide 14 E. 4. fol. 5. b. pla. 5. 
pnd 15 E. 4. fol. 6. pla. 11. and fol. 8. pla. 13. 
here thoſe Matters are much debated. 


hi 7 ; 

e. Hoole verſus Bell & aÞ 

2 oy 7s | 

" | Paſch. 8IW. 3. Rot, 331. 6. B. | 

1 OUNT for taking the Plaintiff's Cattle in a 


1 Bailiff of F. K. for the Arrears of a Rent-Charge 


cauſe it did not appear by the Cognixance that the 
years, or any part thereof, as ever demanded. 


Wcrwiſe no certain Iſſue could be taken. 


ben and Farrer's Caſe, 2 Jones 181. and wide 


| For the principal Caſe of Weeke's and Peach, 


Place called Fhe Stable, &c. Cognizance 


vanted to the Teſtator for his Life. Demurrer, 


K 2 Pemberton 


511 


4 Note alſo, That in a Cate between Birdal An Eſtate 
Id Carew & a! which is enter'd Paſch. primo Tail ſhall be 
Vina Reginæ, in an Avowry for Rent reſerv'd intended to 
In an Eſtate in Tail Male, made by a Grantee atinue. 


fo. 1227. 


512 Replevin. = 
fo. 1230. Pemberton of Council with the Plaintiff ir. Me 
ſiſted, that the Executors of a Tenant for Liz. 

were not within the Statute of 32 H. 8. 
37. and that that Statute is to be intended 
the Executors of a Tenant pur auter vie during 
the Life of ceſtuy que wie, and for that he cite 
Co. 4. 48. Ognell's Caſe, 1 Inſt. 162. a and; 
Co. F. 118. Edrich's Cafe. But 'twas reſolve 

that this Caſe was within the Statute. 

What Mat- Then he took an Exception to the Cogti. 
ter ought to zance, becauſe 'tis not thereby ſhewn, in the 
come in 0 Time of what Perſon the Rent became dus 
ſide. nor that the Land remain'd in the Seiſin « 
him who ouzht to pay the Rent, or in the 
Hands of any other who claim'd under hin 
by Purchaſe, Gift or Diſcent, as the Statut 
mentions; and for that the Caſe of Myles 
Willoughby, 3 Cro. 5 47. was cited; ſed non all. 
catur. For if the Lands in which, Cc. ar 
not charg'd with the Diſtreſs, it ought to be 
ſhewn by the Plaintiff. And the Defendants 
had Judgment by the Opinion of the whole 
Court. Lutwyche was of Council with the 
Defendants. Note, To maintain the Avowr 
theſe Precedents were produced in Court, 
Burden v. Birtley, or Bridſley v. Bentley, Hil 
17 fac. 1. Rot. 3025. C. B. Foſter v. Cope, 
Trin' 6 Jac. 1. Rot. 5 13. C. B. Neoſworthy . 
Pomry, Hill' 5 Fac. 1. Rot. 407. C. B. Lamben 
v. Aſhton, Trin 35 Eliz. Rot. 185. B. R. 
Note, No Exception was taken to ti 
Cognizance, for that *rwas not alledg d that 
there was any Demand of the Rent before 
the Diſtreſs, the Clauſe of Diſtreſs being on 
Nonpayment of the Rent at the Days of 
Payment, or twenty Days after, exiſten legiti 
me petit And if the Exception had been tt 
Vol. II. | | 1 Ken, 
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Replevin. 513 
en, it had been to no purpoſe, as it is 
Reſolved in Brown and Danery's Caſe, Hob. 
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Saunders verſus Huſſey, 
Trin. 8 W. z. Rot. 466. C. B. 


O UNT for taking his Cattle in a Place called fo. 1231. 
Overfield. Avowry, That he was and is 
ed of three Acres of Land in the Place where, &c. 
d that the Cattle were there Damage feſant, 
erefore, &c. and ſo prays Tudgment, a Retorn 
d Damages and Coſts, according to the Statute. 
emurrer, becauſe, 1. That it was not ſhewn of 
bat Quantity or Quality the Place where, &C. 


1 8s. 2. That it was not ſhewn how or of what 

ve e be 2245 _—_ c = 

no it was inſiſted on the Argument of this 4,7 723?” 
I 8 The Quanti- 


ale, that the Defendant ought to have al- ty of the Lacs 
gd that the Locus in quo contains ſuch a in quo need 


i nber of Acres, Cc. ſed non allocatur. not be ſhewn. 
ug. That he ought to have alledg'd of what Se, of the 
Hit he was ſeiled of the three Acres; and Place where, 
9" whole Court were of that Opinion. And 1 
1 ss ſaid by Poel Juſtice, that it had been how, » . 
a9 | N 


on a general Demurrer: But Leave was 
en to mend the Avowry on Payment of 
fits by Conſent. For the firſt Exception 
5 H. 7. 28. pla. 11. and for the ſecond, 
J. J. pla. 16. 5 


K z Atſtill 
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1 
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Paſs by the 


within the was | 
Dutchy of L. neceſſary to rehearſe, becauſe in Mia 


or County W. z. the Opinion of the Court was 


the Dutchy Grants of Fairs and Markets, ſome | 
Seal, GC. the Great Seal, ſome under the Dutch) 


Replevin. 
Aſtill verſus Clarke & 4 
Paſch. 9 W 3. Rot. 367. C. B. 


fo. 1233. OUNT for taking a Sheep in the Highſte | 

i Daventree. Cognizance as B 

_ The Earl of Nottingham for Damage f 

Bar, that O. Elizabeth was ſeiſed in Fe u 

Right of her Datchy of Lancaſter, and | 

Letters Patent under the Great Seal granted! 

Bailiffs 8&c. of D. two Fairs in the Year, &c, | 

the Flaintiff at one of the ſaid Fairs bought th. 

Sheep and paid the cuſtemary Toll, and then 

the Jaid Sheep being in his Cuſtody in the Fai, 

Defendants unjuſtly tcok it, Demurrer, O. 
> 1235 Two Arguments were made in thi 

wie hes by the Council of both ſides, which 'ti 


Pal. of L.ſhall and at large deliver'd by Treby Chief jul 
Great deal. not only on Conſideration of the ſaid 
and what by ments, but alſo of divers Precedent 


and ſome under both the ſaid Seals 
ſaid that the only general Queſtion i 
Caſe was, whether the Grant of che 
queſtion to the Corporation of Dave 
Queen Elizabeth by her Letters Patent! 
the Great Seal was void, or not? A 
ſaid that 'twas the Opinion of the 
Court, that 'twas a good Grant, 40 
Reaſon was, becauſe *rwas a Franchik 
ted de novo, by Virtue of the Royal Pi 
tive: And he {aid that this County P. 
of Lancaſter was erected in full Parl. 
50 E. 3. and was granted to his Son ] 

Vol. II. 8 
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1 is Life, and Jura KRegalia annext to it, as 
Well as the King in his Palace, 4 If. 204. 
Their Power was Kinglike, becauſe they 
| ſppigic pardon Treaſons, Murthers, Felonies, 
End Outlawries thereon ; ; they might have 
pade Juſtices in Eyre, Juſtices of Aſſize, 
WGoal-Delivery, and Juſtices of the Peace: 
Al Original and Judicial Writs, Indictments, 
Ind broceſſes for Treaſon and Felony were 
n their Names; but thoſe Royalties are 
bow abridg'd by the Statute of 27 H.8. 
FA H. 4. by his Charter by Authority of. The King 
ariiament, in the Firſt Year of his Reign 4 rh 
eparated the Poſſeſſions of the Dutchy from 7g Datchy, 
he Crown, and granted that the Dutchy, G. 

ad all the Poſſeſſions of it, ſhould not be fo. 1236. 
hanged by reaſon of his Aſſumption of the 

Royal Eſtate, but ſhould continue in the 

ame Form, Condition and Eftate, as they 

eſcended and came to him, and ſhould be 

rdered and governed as if he had not been 

ing, and ſhould paſs by Livery and Seiſin, 

nd Attornments to Grants of Reverſions, as 

efore he was King, Plow, 215, 217. 2 Inſt. | 

0F. | : 

He ſaid that the Point in this Caſe aroſe 

hiefly on the Statute of 3 H. 5. Ns. 15. tiled 

ratur” ſigill” Lancaſtr tangen whereby tis ena- 

ted, that No Gifts, &c. ſhould be but under 

e Dutchy Seal (for the Words at large of 

at Statute vide Plow, 217, 218.) 


ne He further ſaid, that by the Parliament- | 
, 308olls, 2 H. 5. Nu, 30. it appears that all 
ilegglannors, ec. which deſcended to H. 5. af- 
per the Death of his Mother were diſſever'd 
yen the Crown of England, and were annext 
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Replevin. 
to the Dutchy of Lancaſter, and are to be 
the ſame Nature. | 
By the Starute 1 E. 4. the Dutchy of H 
caſter as ſeparated, & c. is declared to be; 
feited, and is aſſured to the ſaid King y 
his Heirs, Kings of England, ſeparated fi 


all his other Inheritances ; and 'tis by th 


Statute declared, that the County of Lay 
ſter ſhall be a County Palatine, and that: 


ſaid King and his Heirs ſhall have it as}; 


cel of the Dutchy of Lancaſter, and ally 
Seal for the County Palatine, & c. and an 
ther Seal called the Seal of the Dutchy 
Lancaſter, &c. (which Statute is mention 
more at large in Plow. 218. a. and b.) 1 
therefore *rwas held by all the Juſtices int 
Exchequer-Chamber, that if the King mate 
Feoffment of Lands which he hath in Ri 
of the Dutchy of Lancaſter in Fee, or! 
Term of Life, there ought to be Liver 
Seiſin, as well as if a Feoffment be made 
any other common Perſon ; unleſs it bt 


Lands within the County Palatine, wh 


will paſs by the Letters Patent of the Dutt 
without Livery, Mich. 21 E. 4. vide 1 Lev, 


Carpenter and Marſhall's Cale. 


Now (he ſaid) the Queſtion is, whe 
this Fair can be accounted a Matter wt 


concerns the Poſſeſſion of the Dutchy, 


that it ſhall not paſs, but under the Du 
Seal; and he ſaid that the whole C 
were of Opinion, that it was not, beci 
it was a Fair newly created, and there 
was not to be accounted a Poſſeſſion ol 
Dutchy within the Statute of 3 H. 5. 

Statute is to be expounded of things nati 
ly ariſing from the Land; as, a Rent, a 
a Mill, a Piſcary, and the like, which (il 

Vol. II. — —— 


Reple vin. mm 
of the Land, ſuch things as the Duke when 
Duke might have granted before the Dutchy 
came to the Crown. An Office is Parcel of 
the Poſſeflions of the Dutchy, and is within 
the Statute of 3 H. 5. by expreis Words, Noy 
52. the Lord Willougbby's Cale, A Pretenta- 
tion by the King to a Church being void is 
good, becauſe 'tis as Fruit fallen from a Tree, 
and alſo he may preſent by Parole. But the 
Grant of a Ward within the Dutchy under 
the Great Seal is not good, Aber 874. the 
King verſus the Biſhop of Lincoln. He allo 
ſaid, chat the ſaid Statute of the 3 H. 5. had 
prelerved the Franchiſes then in eſe, but did 
not extend to Royal Franchiſes to be grant- 
ed de novo; A Fair is not comprehended 
within any Words of the ſaid Statute, for 
'tis a Royal Franchiſe derived out of the 
Crown, and is a new Thing and not Parcel 
of the Dutchy. All Corporations made 
within the Dutchy and out of the County 
Palatine, by the Dutchy Seal, are without 
Warrant; for to make a Corporation eft Fs 
Regale, and can't paſs by the Dutchy Seal: 
But within the County Palatine che King by 
the Dutchy Seal may make a Corporation, 
. S the Duke of Lancaſter had Jura Re- 
Calla. | | | 1 55 

He cited the Caſe of Saffron Walden, Moor 
159. Which is alſo reported in 2 Leon. 150, 
162. and ſaid, that that Caſe avail'd more 
than all the other Caſes; and ar laſt he 
concluded with this comprehenſive Differ- 
ence and Diſtinction between Poſſeſſions 
and Prerogatives; Poſſcflions ought to paſs 
under the Dutchy Seal, but Royal Fran- 
chiſes (as a Fair 1s) out of the County Pa- 
latine, and within the Dutchy, ought to pb 
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0. 1248, 6 for taking his Cattle at North. 


Reple vin. 
by the Great Seal, and ſo Judgment Pn 
Quer | 
Note, A Preſentation to a Church, the Pre. 
ſentation of which belongs to the Dutchy 
may be under the Great Seal, but the Grant. 
of the next Avoidance of ſuchAdvowlſoncan'; 
be made under the Great Seal, but ought tg 
be under the Dutchy Seal, 2 Rolls Abr. 182, 
Lett. D. Nu. 1, 2. 1 Brownl., 182. 4 
In Carpenter and Marſhall's Caſe, 1 Lev. 28, 
29. which Caſe is alſo reported in 1 Sid. 189, 
and Raym.g9, tis reſolved per tot” Cur that the 
Reverſion of Dutchy Lands lying out of the 
County Palatine will paſs by the Seal of the 
Dutchy without Attornment, and that the 
Grant under the Dutchy Seal is a Grant by 
Record and paſſeth the Reverſion as a Fine, 
ſci” to veſt the Eſtate without Attornment; 
but if the King would make a Feoffment 
thereof, there ought to be Livery as in Cal: 
of a Subject, for that may be made by At. 
torney. | 


a 


Dixon verſus James. 


Mich. 9 V. 3. Rot. 1431. C. B. 


willingham, 7 a Place called The Moor, 
Avowry, that A. B. was ſeiſed in Fee of a Mel 
ſuage, &c. and had Common by Preſcription in 
the Locus in quo, &c. and ſhe demiſed the jail 
Meſſuage, &c. tv the Defendant, and ſo avoms ju 
Dainage feaſant. Bar, that his Leſſor bad all 
Common by Preſcription for certain Time in tit 
Tear. Replic', that the Plaintiff ſurcharg'd tit 
Common, and Iſſue thereon. _ 
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Replevin. 519 
After Verdict for the Defendant 'twas fo. 1240. 
moved in Arreſt of Judgment, that the Iſſue If one Com- 
was immaterial, becauſe a Commoner can't x77 wor horn. 
diſtrain the Cattle of another Commoner Cattle of 2. 
with him, altho' he may diſtrain the Cattle nother who 
of a meer Stranger who hath no Pretence of 4555 * 
Right: And to prove that, the Book of 22 8 
All pla. ES. and Brong and More's Caſe, Stiles 
428. Heddeſon and Griſel's Caſe, Yelv. 104. and 
Bracton, Lib. 4.229, were cited, and thereon 
a Rule was made to arreſt Judgment iſi, 
&c. And the Matter was after debated by 
Council of both ſides, and the Rule was not 
then diſcharg'd, nec adbuc eſt, ut credo, Lut- 
wjche was of Council with the Plaintiff. Note, 
| 46 E. 3. was cited of the other Part, where 
| ina Recordare the Defendant avow'd becaznſ 
the Plaintiff had Common for 20 Beœaſts, and 
he put in 24. wherefore he diſtrain'd the four 
| for Damage feaſant : But that Avowry be- 
ing general, it's more probable rwas the 
Owner of the Soil, who avow'd, than a 
 Commoner ; for if it had been a Common- 
er, tis probable ſome mention would have 
been made thereof. 


fo. 1241. 


Dog 


Simpſon verſus Telwright. 


Hill. 11 V. z. Rot. 316. C. B. 


OUMNT fer tang a Gelding in the Delph- 
4 fied. Corni-:nce as Bailiff of Jane 
Ball for Damage iſant. Bar, That before the 
ſaid J. B. was r Ra. Sneyd was ſeiſed in Fee 
of two Third Parts of the Mannor of T. of which 
the Place where, &c. and alſo the Barn- yard, the 
Great Knowl, and the Lime-field,-were Fo 

| cel; 


fo. 1247. 


520 


Sneyd, Lord of the ſaid Mannor, granted it u 


bend' to him and his Heirs, &c. And after the 
ſaid Demiſe the ſaid R. Sneyd enfeoffs the ſail 
S. Trick, by the Name of S. Telwright, of the 
Place where, &c. by which the Copyhold was ex- 


His Son and Heir, who enfeofft the Jane Ball, &c. 


10 Burflem, or before, the ſaid Mine in the ſaid 


Replevin. F 
cel; that inthe ſaid Lime- field, a tempore, &, 
there had been a Coal-mine, &c. called the grey Wi 

Row; that the ſaid R. Sneyd demiſed the Ni. 
e:y of the ſaid Mine to William Burſlem for 99 
Years, with Liberty of Ingreſs, & c. with all Car. 
ages, &c. in, ad & de the ſaid Aline. The Deal 
of the ſaid Burſlem, Aaminiſtration of his God 
granted to J. Burſlem, he grants al his Eſtate u 
Colclough ; Colclough deviſerh a ſixth Par 
to A. Wedgwood for the Remainder of the Ten 
of 99 Years, and makes three Executors, one of 
whom conſents to the ſaid Deviſe, whereby the |; 
A. W. enter'd, &c. and the P laint:f} bought Coal. 
of the ſaid A. W. talen out of the ſaid ſiæth Part; 
and the ſaid A. W. gave him Leave to ca ry then 
ro the Highway, &c. by the Way which the ſai 
A. had uſed for ſeveral Years before, which wa; 
trans le Locus in quo, &c. Replic', whercy 
the Demiſe to W. Burſlem is confeſſed ; but he ay 
that at the time of the ſaid Demiſe, the Locus 
in quo, &c. was Copyhold Land of the ſaid Man- 
nor, and that before the ſaid Demiſe one Sir W. 


Thomas Trick and his Heirs, by Copy, &c. 
that he ſurrender'd it to the Uſe of S. Trick and 
his Heirs, &c. that before the ſaid Demiſe, the ſaid 
Sir W. Sneyd enfeofft the ſaid R. Sneyd ha. 


tinct; he died ſeiſed, and it deſcended to John 
Averment, that at the time of the ſaid Demiſe 


Lime-field was not open, &c. and that there was 
no Way to the ſaid Lime-field by the ſaid High 
way. Demurrer, Cc. Spas 
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Replevin. 521 
In this Caſe twas objected by the Defen- fo. 1247. 
dant's Council, that the Owners of the Coal- 
nine in the Lime- field could not have a Way 


orer the Delpb- feld, the locus in quo, &c. be- 
cauſe at the time of the Demiſe of the Coal- 
nine to Burſliem, there was a Copyholder in 
Fee of the Cloſe in quo, &c. and then the 
Tord of the Copyhold Mannor had no Pow- 
Fer to grant a Way over the Lands of the Co- 
Epyholder in Fee, admitting that ſuch Way 
pad been granted in the Leaſe of the Coal. 
nine by expreſs Words, and alſo it doth not 
appear in the Caſe that there was an abſolute 
leceſſity that the Owners of the Coal. mine 
ould have a Way over the Locus in quo, Cc. 
Jor altho' the Plaintiff in his Bar to the A- 
gowry hath alledg'd that fempore quo, &c. it 
as an uſual and convenient Way, yet it 
lid not thence follow that it was a Way of 
geceſſity, or that there was not a Way over 
the Lands which were in the Hands of the A 
Lord of the Mannor at the time of the De- fo. 1248. 
ile of the Coal- mine, and then it would be 
bore reaſonable that the Way ſhould be over 
hem, than over the Lands of the Copyhold- 
in Fee; eſpecially it being averr'd by the 
hekendants in their Replication, that at the 
me of the making the Leaſe of the Coal-mine, 
o Coals were dug in the Lime- feld, or any 
[ay over the Locus in quo, & c. which is con- . 
t by the Demurrer. And if the Way was One ſhalt 
It of abſolute neceſſity, then the Leſſee of have ſome- 
e Coal mine, or his Aſſigns, ſhall have no = 7 
ay there; and for that the Caſe of Packer of Law; but 
d Velſted, 2 Sid. 39, 111, was cited, where then it muſt 
a ſpecial Verdict in Treſpaſs the Caſe was Plainly ap- p 
ch; a Man ſeiſed of three Parcels of Land . 
e uſual Way to the third Cloſe being over ceflicy. 
1 1 


that there was not any Way to the third Cloſe, 


tinct, and therefore the Grant of a Way in 


Replevin. 
the other two) ſold all the Cloſes to J. S. and 


FJ. S. ſold the two firſt Cloſes to F. N. with. 
out reſerving any Way; and the Jury found 


but over the firſt two Cloſes, and therefore 
*rwas adjudged that F. S. ſhould have a Way 
to the third Cloſe over the ſaid firſt two Co- 


ſes, becauſe it would be a Damage to the 


Commonwealth if the Land ſhould lie freſh, 
But in this Caſe it doth not appear to be: 
Way of Neceſſity, and therefore the Cour 
were at firſt of Opinion againſt the Plaintiff 
But then twas mov'd that when the Copy. 
holder in Fee purchaſed the Freehold and In. 
heritance of it, that the Copyhold was en. 


the Leaſe of the Coal- mine might operate x 
well as if the Locus in quo had been in the 
Hands of the Lord at the time of making the 
Leaſe, and thereupon the Caſe was adjourn 


for another Argument: but 'twas never 1 
gued again, for the Matter was compoundeliMh :; 
as I am inform'd by the Attorney in th... 
Cauſe. Birch of Council with the Plaintifi n 
Lutwyche with the Defendant. il 
Note, In the Replication in this Caſe tu N 


Feoffments are pleaded without Conſiderat', hi 
bend to the Feoffees and their Heirs, witho 
ſaying to the Uſe of the ſeveral Feoffees an 
their Heirs, and that is ill. 


R ESCO 


RE SCO US 


* 


Sharpe verſus Bechenowe. 


Lin. 3 J. 2. Rot. 18 10 & 1811, C. B. 


Jurnips Par to the Turnips, Not-guilty to 
he Reſidue; That A. Biſhop of Norwich was 
riled in Fee of the Mannor of N. &c. and that 
5 &c, à tempore cujus, &c. had Liberty of 
oldage and of Fold Courſe for Sheep not exceeding 
20. in all the Places where, &c. at certain Times; 


hat the ſaid Biſhop demiſed to one T. T. the ſaid 


Declaration was poſſeſſed, &c. and ſo juſtify as Ser- 


the Declaration were Parcel of the ſaid Mannor 
N. and Copyhold Lands; and that the ſaid Bi- 


id ſeveral Cloſes to the Plaintiff and his Heirs,&c. 


foldage, &c. and Iſſue upon that. 


Ain Ba. 
1. That it appeared by the Plea, that An- 
the Biſhop of Norwich was dead or tranſ- 
ted; for 'tis firſt ſhewn in the Plea, that 
e ſaid Biſhop was ſeiſed of the Mannor, 
IN then it's ſaid that the ſaid nuper Epiſcopus, 


uing's Serjeant took two Exceptions to the 


ä ———— —v— . 


"WO EVE RAL Counts for Reſcouſes in three ſe ve- 
f |) ral Cloſes, and for other Treſpaſſes in three 
ee Cloſes, and inter alia for the Depaſturation 
* 


lberty, &c. for 21 Years, and that he demiſed 
0 J. P. and that he at the ſeveral Times in the 


ant to him. Replic', That the. ſeveral Cloſes 


, before the Demiſe in the Bar, granted the 
1d then traverſes the Preſcription of the Liberty 


After Verdict for the Defendant, Holr the 


and 


fo. 1249. 


Faldage, quid. 


Court, that the Nature of libera falda is to 


be given for the Plaintiff, foraſmuch as the 
Defendants by their Plea have confeſs'd the 


Lane and Cook, Trin. 27 Car. 2. Rot. 1439. C.) 
and thereupon Judgment was ſtay'd. 


ſerv'd on it; for altho' the Words nuper Epi: 
caopus import, that the Biſhop who made tis 
Leaſe was dead, or remov'd, yet it doth nol 


by Virtue of the ſaid Demiſe for ren Yea! 


Cc. at the ſeveral Times of the ſaid Treſp: 
ſes, ac ratione inde Paſturationem cvibus deFure l. 
bere debuit; which perhaps will well ſerve for? 


Reſcous. 


and all his Predeceſſors, &c. had the ſaid I] 
berty of Faldage, &c. and to that purpoſe he 
cited the Caſe of the Biſhop of Sarum, Co. 1, 
59. and then "twill follow that the Leaſe made 
by the ſaid Biſhop of Norwich was void g. 
gainſt his Succeſſor, foraſmuch as no Ren: 
was reſerved on it ; and for that he cited the 
Caſe of Bowles and Walter, 1 Rolls Rep. 19%, 
3 Co. 65. in Pennant's Caſe, 

2. That the Preſcription for Faldage could 
not be extended to Common; and for that 
he cited 1 H. 7. 24. where 'tis ſaid by the 


have the Sheep to compeſture the Lands of 

the Lord in the Night time ; and for that he 

alſo cited 6 E. 4. I. and the Regiſter 155. a, 
He alſo mov'd, that Judgment ought to 


Uo 


Treſpaſs, and he not made any good Ju- 
ſtification: And for that he cited 40 E. 3.4. 
3 Cro. 214, Lacey's Caſe, and a Caſe between 


But Quære as to the Exception that ti 
Leaſe was void, becauſe no Rent was re 


appear that he was dead or remov'd at ti 
time of the Treſpaſs, but potias (as ir ſeem: 
the contrary ; for tis {aid in the Plea, the 


made by the ſaid Towneſend to the ſaid Il 
Preſton, he was poſſeſſed of the (aid Libert) 
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Reſcous. 525 
Arerment that the Biſhop was alive at the 

Ime of the ſeveral Treſpaſſes, eſpecially no 

Demurrer being in the Caſe; and for that 

hide Dyer 304. 2 Cro. 622. Arundel and Mead's 

Caſe, 636. Smith and Melfer's Caſe, 1 Roll. 

bp. co. Harwood and Paramour's Caſe, 2 Bul. 

7, in Arnold and Bridges's Caſe, 263. Thomp- 

m and Hither's Caſe. 2 Jones 227. Scamber 

nd Fohnſon, and many other Caſes may be 

aſily cited to that Purpoſe. a 
Note, That in Dickman and Allen's Caſe, fo. 1259. 
Yen, 139. "tis ſaid per Cur” that Faldage is to, An of. 
ave Sheep folded in his Land, and falde cur- Weds "5x 
is a Sheep-walk, or Feed for Cattle; and aAage and Fold- 
at Faldage 1s as before defin'd, may be fur- courſe, and to 
er collected by 5 H. 7. 9. b. pla. 22. 1 E. 3. your things 
pl. 4. 46 E. 3. 13. a. and if it be fo, then tend. 
ere was a Preſcription for two ſeveral and 
conſiſtent things; for in Effect there is a 
reſcription to have the Faldage of another's 
heep in his Land, and alſo to have Paſtu- 
ge for a certain Number of his Sheep in 
b ſame Land, which can't be, for the one 
ntradits the other. But for a plain Ex- 
ſition of theſe Words, Faldagium, Curſus fal- 
e, and Curſus Faldagis, vide Spelman's Gloſſa- 


. þ — ana 


Alwayes verſus Broome & al 
Trin. 7 W. 3. Rot. 822. C. B. 


a OUNT, That the Plaintiff "ie diſtrain'd five fo, 1259; 
rt Hogs, and won d have impounded all, and hae 


Nounded one at T. and that the Defendants reſcou d 
4. and broke the Pound and took out the Hog im- 
nded, Bar, The Def. D. pleads Not. guilty; the 
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fo. 1262. 


aſter the taking of the Hogs, and before he hy 


dicit ; but it ought to have been, quod y 


Defendant in his Bar pleaded that/the Lu 
der he pleads Tender of Amends. 


Council anſwer'd, that the Defendant Bru 
had by expreſs Name pleaded uon cul to tl 


reſcuſſum pred? dicit, & c. So that by a pla 
Grammatical Conſtruction, he who before ia 


that he was not guilty of the Vi & 4m 
ſays alſo all that was ſaid to the Reſcous, at 


there is no other Perſon who by any 
ſumption can ſay it; for the other Det 


the other Objection, *twas anſwer'd, that t 


Treſpaſs in the Place newly aflign'd by t 
Ke 


Reſcous. 


Defendant B. to the breaking of the Pound pl. 
Not-guilty ;, and as to the Reſcue of the four Hy 
and the taking and carrying away the Hog in i 
Pound, he ſays, that the Places where, &c. 2 
called the Home Marſh, &c. his Freehold On 
eſt eadem, &c. Replic', That he was ſeiſel 
Fee of a Cloſe called the Liſt, &c. and that | 
rook the Hogs there, abſque hoc that they ny 
taken in the Home Marſh. Rejoinder, Th 


taken them out of the Plaintiff *s Poſſeſſion, he i: 
aer'd to the Plaintiff to s. for Amends, whi 
were ſufficient, per quod, &c. Demurrer, C. 

An Exception was taken by the Plaintif 
Council to the Defendant's Bar, wiz. tha 


the Plea is dicit, without ſaying what Perl 


præd Thomas dicit. : 
Another Exception was taken, that t 


in quo was his Freehold, and by his Rejoi 


As to the firſt Exception the Plaintif 


Vi & Armis, and then ſaid further, Et qu 


dant hath pleaded Not-guilty to the who 
and Iſſue was join'd thereupon. And as 


pleading Tender of Amends was not al 
Departure; for that was pleaded to tl 


r Rep 


Reſcous. | 3 

plication; and the Bar by the new Aſ- 

ment is ill; and the pleading the Tender 

Amends is a new Bar to the new Aflign- 

ent, and the firſt Bar is not to be regard- 

and the whole Court were of that Opi- 

on. But then Powel Jun” Juſtice took an 

cception that the Plaintiff hath declar'd 

t one of the Hogs was impounded, &c. 

nd the Defendant ſaith that they were all 

the Plaintiff's Poſſeſſion, and that then 

tender'd him Amends, but hath not tra- 

rsd that one of them was impounded, 

hich ought to be ; for if one of them was 

pounded, the Tender of Amends as to 

at came too late: And altho' he hath. 

aded non cul to the Pound Breach, yet 

at don't mend the Matter; for perhaps he 

| not break the Pound, becauſe the Door 

the Pound was open, in which Caſe tis 

t a Pound Breach to take the Hogs out of 

yet the Tender of Amends will be then 

late; And the whole Court was of 

at Opinion, and ſaid, that the ſaying that 

the Hogs were in the Plaintiff's Poſſeſ- 

n when he tender'd the Amends, was but 

zumentative, and not any direct Anſwer 

t one of the Hogs was not impounded 

lore. Sed adiournat'. Vf. 

But at another Day an Exception was 

en to the Writ, that it was in part a 

nt of Reſcous, and in other part a Writ 

parco fracto, which are two diſtin& Writs 

the Regiſter, which can't be jumbled to- - 

ner in this manner; and the Court en- fo 1263. 

d thereto; and that the Form of Writs 

the Regiſter ought to be purſued ; this 

ion being an Action of Treſpaſs, and 
% - 
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5. and 125. Vet. N. Br. 53. But at anothy 


of Council with the Plaintiff ; right th 


fendant. 


Reſcous. 


not an Action on the Caſe. Sed adjourn 
And for theſe two Writs, vide the Regiſter ii 


Day the Plaintiff had Judgment by the Oy 
nion of the whole Court. Levinx and Bin 


King's Serjeant and Lutwyche for the D. 


„ SCIRI 


SCIRE FACIAS. 


verſus Wytham. 
Paſch. 2 Jac. 2. Rot. 684. C. B. 


|CIRE facias by the Adminiſtratrix of Tho. 
Sudall. to have Execution for 587 l. on a 
gment in C. B. againſt W. Wytham for 624 l. 
t and 5 l. Damages. Bar, That within a Year 
Judgment, and after 241, &c. were levied 
Virtue of a Teſtat' fieri facias, and after a 


tham was taken by A Ca BY and on an Ha- 
corpus committed to the Fleet, and that 


ge, Demurrer, &c. 

[his Cafe was argued by Pemberton for the 
ntiff, and he ſaid, that notwithſtanding 
Diſcharge by the Goaler the Debt re- 
nd, and the Defendant might be taken 


ped by the Plaintiff's Conſent ; and for 
he cited Mod. Rep. 194. Compton and Ire- 
Caſe, and 1 Sid. 330. Allanſon and But- 
Caſe. *Twas ſaid on the other ſide by 


bove-cited the Court was divided on this 
h was enter'd Paſch. 20 Car. 2. Rot. 865. 


at laſt he confeſſed the Law was (as he 
Wit) againſt him, and ſo was the Opi- 


L 3 1¹ 


a new Execution; but not if he had 


529 


ne Sudall Adminiftratrix of Tho. Sudall, 


fo. 1264 


n of the Sheriff quod nulla al bona, &c. 


Warden, &c. voluntarily permitted him to go 


fo. 1265. 


na, that after the Reſolution of the Ca- 


lt in the Caſe of Crane and King in C. B. 


of the whole Court, notwithſtanding | 


530 


10. 1267. 


fo. 1268. 


Scire Facias. 
it had been adjudg'd in Arundel and Mori, 


Caſe, 1 Leon. 73. that an Audita querela lie; iM Neg 
ſuch Caſe; and notwithſtanding the On 
nion of Windbam in Linacre and Rhodes's Ca 
2 Leon. 96. that a voluntary Eſcape is an nd 
ſolute Diſcharge, tho' it be not by the 1a 
of the Party, and the Opinion of Hob. in th 

Caſe of the Sheriff of Eſſex, Hob. 202. to thi 

ſame Effect. But then Levinx took an E 

ception to the Scire facias, vix. That it 
brought by the Plaintiff as Adminiſtratrix 

Tho. Sudall, by Virtue of Letters of Admin 
ſtration granted to her by the Archbiſhopt d 
Canterbury; bur tis not ſaid that Thomas Sul 
had bona notabilia in ſeveral Dioceſes with” 
the ſaid Province at the time of his Dea en 
ſed non allocatur; for if ſo be he had not H“ 
notabilia, yet the Letters of Adminiſtratiiſ,” 

granted by the A. B. are not void, but voidabl 7 
and it was alſo ſaid, that the committing. f 
Adminiſtration belong'd to him, which M... 
ſufficient, and the Plaintiff had Judgment, 10 
— — — —ö Vin 
Corbett verſus Dominum Carlingford, WM 1, 

Mariam Vx. — 

Hill, 2 & 3 Ja. 2. Rot. 38 1. C. B. 3 
"Cire facias n Judgment in Ejectment brug # 
y the Plaintiff againſt the Lord Carlingi0 F 
and his Wife, who entred after the Death of be Mu. 
fendant , without naming them Executors, 0 > 
DU . 5 F 
Judgment pro Quer according to the 2 a 
of Cole verſus the Tertenants of Skinner, 1 Ma. 
317. and twas ſo adjudg'd on Demurrer ne 


tween Fackſon and Torre & al Hill, 11 x 


2 


Vol. II. 


Scire Facias. 


deen, 3 Lev. 100. Cooke's Caſe, where in a 
ire facias againſt the Executors of him ver- 
quem Judgment in Ejectment was given, 
and a Stranger who had enter'd into the 
Land, twas adjudged that it lay. 


Sparkes verſus Cole. 
Mich. 3 Fac. 2. Rot. 324. C. B. 


Harris Defendant, at the Suit of the Plaintiff, 
ar, That a Ca' ſa' iſſued to the Sheriff of Lon- 
Jon, againſt the ſaid Harris, and non eſt invent” 
eorned thereon, upon which a Teſtat' Ca' 1a” 


ended to the Sheriff of S. by Virtue whereof 
i Larris 245 taken in Execution, and continued till 


he Plaintiff deſired the Sheriff to permit him to go 
large, per quod, &c. Replic' Tat no ſuch 


Ilie, and that Harris was taken in Execution by 
irtue thereof; Et de hoc ponit &c. Demur- 
er, &c. — 

| Judgment was given for the Plaintiff in 
his Caſe, becauſe the Plaintiff in his Repli- 
Bation hath only alledged that no ſuch Writ 
Ii Cz [a iſſued to the Sheriff of Surrey, as the 
befendant in his Bar hath alledged ; and the 
hekendant by his Rejoinder ſaith that ſuch 


ri did iſſue, Cc. and then he ought to 
oe offer'd an Iſſue thereon ; for he hath di- 


Elly reaffirmed what he had before alledged 

his Bar, and what was denied by the 

aintiff in his Replication; and then if the 

atter is material, nothing more is to be 

Ne in the Caſe, but to take Iſſue accord- 

g to the Nature of the Matter, which as 
N omen ng 


Cire facias on a Recognizance of Bail for 


fo. 1:69, 


Vit iſſued, &c. Rejoind' That ſuch Writ did 


fo. 1272, 

low Iſſue 
ſhall be taken 
where one 
pleads that 
no ſuch Writ 
iſſued, and 
the other ſays 
e contra. 


this | 
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fo. 1273. 


alledged that another Ca' ſa' iſſued again 
him, and non eff invent was return'd thereo 


Caſe, and the Defendant had pleaded th 
Harris was taken in Execution thereon, . 


altho' there is no occaſion to mention int 


Scire Facias. 


this Caſe is, might have been in ſuch may 
ner, viz. Quod tale breve dicti Domini Regi | 
Ca' fa' &c. emanavit quale ipſe idem Sabian 
ſuperius inde placitando allegavit prout per Brad 
breve de Ca' ſa' in præd Cur dicti Domini Reg 
de Banco hic apud Meſtm' præd de Termino, &c i 
Cuſtodia Cuſtodis brevium de Banco de Recordo rem 
conſt at de Recordo. Et hoc parat” eſt veri ficare per h 
cord ill prout Cur hic conſideraverit. Liber Plaj 
tandi 286. But as it's now pleaded, it mak 
an Addition of ſuperfluous Matter of Fu 
and puts all, viz. as well the Matter of B. 
cord as the Matter of Fact, together, triah 
per Pais: Altho the Plaintiff might, as th 
Caſe is, traverſe the iſſuing of the Teſfat ( 
ſa' againſt Harris without any Induceme 
to it, becauſe the Defendant himſelf ha 


yet if there had been but one Ca' ſa int. 


re if ſuch Traverſe had been then good; 


Sci” fa that any Ca” [a iſſu'd againſt the Pri 
cipal, yet when the Defendant ſhews that 
Ca' [a iſſu'd againſt the Principal, andt 
that was done thereon which would be a! 
to the Sci fa? it ſeems conſonant to Reaſ 
that the Plaintiff ſhould be compelld 
plead that a Ca ſa iflu'd ſuch a Time aga 
the Principal, and that non eſt invent was 
turn'd thereon, and then to take a Trave 
that no ſuch Writ as the Defendant ſup! 
ſeth ever iſſued, or to plead that on the 
{ alledged by the Defendant mon eff inv 
was returned, and then to take a Tra: 
that the Principal was not taken in Exe 


5 | 


Of 


Scire Facias. 
tion thereon; for tis clear that no Sci fa lies 
againſt the Bail till a non eft invent” is return'd 
on 2 Ca' ſa againſt the Principal, as Griffith 
and South's Caſe, 1 Cro. 481. and other Books 
are. But (as it ſeems) there was no Occa- 
jon for the Defendant to plead that Harris 
continued in Execution till he was diſcharg- 
ed by the Plaintiff's Order ; for if he was 
once taken in Execution, no Execution 
ſhall iſſue againſt the Bail, as 'tis reſolv'd in 
the ſaid Caſe of Grifith and South, 


—_—— 


| Gubbs verſus Blackwell. 
Hill. 3 & 4 Fac. 2. Rot. 376. C. B. 


Blackwell. Bar, That a Commiſſion of 
Bankrupts iſſued againſt the ſaid B. in the Time of 
King Charles the Second, and after his Death a- 
other which is yet pending. Demurrer, G. 
Theſe Exceptions were taken to this Plea. 
1. That it's not averr'd, that the Teſtator 


Petition to the Lord Chancellor to have the 
Commiſſion againſt him, or at the Time 
when the Commiſſion iſſued againſt him. 


miſſion was executed, and perhaps it never 
will be executed, and ſo the Plaintiff will 
be infinitely delay'd. 


adjudge him a Bankrupt, and to make an 
Aſſignment, yet that would not conclude 


lfſue that he was not a Bankrupt, and then 
twas neceſſary for the Defendant to alledge 
„ Mad, Rep. 93. 4 That 


ACire Facias againſt the Executor of one John 


Blackwell was a Bankrupt at the Time of the 
2. That it's not averr'd, that the Com- 


3. If the Commiſſioners had proceeded to 


the Plaintiff to ſay the contrary, and to take 


fo. 1273. 


fo. 1278. 
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fo. 1279. 


fo. 1281. 
8 facias. 


Debts of Blackwell the Teſtator were unſatiſ. 
fied. 


that the firſt was incurable; for by the Sta. 


Chancellor to iſſue Commiſſions againſt ſuch 
Perſons, being Bankrupts, and all the Pre. 


Payment of Coſts. 


been any Capias againſt the Principal; ſed nn 


Scire Facias. 
4. That it was not alledged that all the 


The Court did not ſpeak to the three la} 
Exceptions, becauſe they were of Opinion 


tute of 13 El. cap. 7. the Bankrupt is in the 
firſt place deſcribed, and then by the next 
Paragraph Authority is given to the Lord 


cedents in the firſt place are with Averments 
of the Bankruptcy. But by Conſent the De. 
fendant had liberty to amend his Plea on 


9 2 — tt 
N — —{ Ow 


Baxter verſus Peach & a... 


— ww 


Trin. 4 fa. 2. Rot. 1711. C. B. 


Co facias againſt Bail, The Defendants di. 
mand Oyer of the Writs of Scire facias, and 
of the Recognizance, and the Recognixance is en- 
ter d in hæc Verba, whereby it appears that the 
Defendants were Bail for O. at the ſuit of thi 
Plaintiff not Adminiſtrator ; but the Fudgment i R 


for him as Adminiſtrator ; and for that Variancs 
and alſo becauſe it was not ſhewn that a Ca' ſa 
iſſued againſt O. they demurr d. 


Theſe Exceptions were taken to the Scire 


1. That it is not alledg'd that there had 


allolatur ; for it ought to be ſhewn on the 

other ſide that no Capias iſſued, and for that 

vide 2 Cro. 97, 3 Cre. 597. and Moor 433. 
Vol, II. — — 


Scire Facias. 
2. Except. That there is a Variance be- 
| tween the Recognizance and this Record; 


for the Suit in the Recognizance is to be 
intended a Suit in his own Right, and the 


Suit now mention'd is as Adminiſtrator ; ſed 


non allocatur ; For the Practice of the Court 
js to take Bail on a Clauſum fregit, and to de- 
clare in Debt as the Cafe requires. 
The Plaintiff had Judgment. 
Note, The Scire facias in this Caſe is for 
the Defendants to ſhew Cauſe quare Execut 
| de terris & catallis ſuis fieri & lewari (omitting 
the Words non debet.) And in Mantle and 
Coltloe'Caſe, 3 Keb. 190. in a Scire facias a- 
gainſt Bail, the Writ was to ſhew Cauſe 


quare Executionem, ſi ſibi viderit expedire (omit- 


ting the Words fieri non debet) And 'twas 
held per Cur that 'was ill for that Reaſon, 


and not amendable ; but no Notice was ta- 
ken in this Caſe of the Omiſſion of thoſe 


Words. : --- 


Note alſo, That after the ſhewing of the 


Recognizance tis not ſaid prout pater per Re- 
cord? and it need not as Boniton's Cale is, 3 
| Keb, 357. e l 


"= Michael Idle, Roger Wiſe, and Joſeph 
Shepley. e 


Mich. 10 IW. 3. Rot. 366. C. B. 


Cire facias againſt the Executrix of one Bail 

and the other two on a Recognizance taken 
before Commiſſioners in Com? York. Judgment 
gainſt the 12p0 on two Nichils returned, The Ex- 


"WW Redman werſas Suſan Idle, Executrix of 


tcutrix 


fo. 1282. 


fo. 1282; 


Scire Facias. 


ecutrix pleads in Abatement, that the Scire facia, 
ought to be brought in Com' Ebor. Judgment on 
Demurrer to anſwer over, Bar, That no Writ of Cy! 
fa" iſſued againſt the Principal before the firſt Writ 
of Scire facias. Replic' That he had ſued ont 
ſuch Ca' ſa' retornable Craſtin Trin' and that 
non eſt invent” as thereon returned. Rejoind 
That the ſaid Ca' ſa was de facto delivered to 
the Sheriff after the ſaid Craſtin' Trin' and after 
the Retorn of the firſt Writ of Scire facias ; and 
that the Plaintiff by Fraud, 8c. procured the 
Sheriff to make the ſaid Retorn, and then trawer() 
the Delivery of the Writ before the Day of the Retorn 
thereof. | 
fo. 1287. In this Caſe two Points were reſolved by 
the Court. ** 
sci fa ona 1. That the Scire facias was well brought 
Recogni- in the County of Middleſex, and that in ſuch 
3 5 Caſe a Scire facias might be brought in the 
may be County of York, or in the County of Middle. 
brought ſex; and for that theſe Caſes were cited, Hol. 
there, or in 195. Hall and Wing field's Caſe, Bro. lieu. 8;. 
Midd. Bro. lieu. 88. Bro. lieu. 36. 24 E. 3. 73. 22 H. 
6. 38. Allen's Rep. 12. Andrews and Harbory's 
Caſe, which is a Caſe in Point for the 
| Reſolution of the Court in the Principal 
"Caſe. And that was adjudged on a Writ of 
Error. 5 5 
The time 2. Twas reſolved, that the Traverſe of 
of 1 the time of the Delivery of the Ca. ſa. to 
Walt to the the Sheriff was not material. Vide 2 Lev. 19. 
| Sheriff ſhall where in an Action of Battery, &c. the De- 
dot be tra- fendant juſtified by a Writ of B. R. directed 
Vers d. to the Sheriff, and his Warrant thereon 
made to him, and the Plaintiff demurred to 
it, becauſe twas not pleaded that the Writ 
was delivered to the Sheriff, as the uſual 
ail. . Form 


Scare Facias. 


Form is. But it was reſolved that it was not 
neceflary to be ſo pleaded; for if the Writ 
was in Fact ſued out, altho' a Sheriff makes a 
Warrant before it comes to his Hands, it's 
legal, and the Precedents are both ways. 
ide Green and Fones's Caſe, 1 Saund. 299. 
where it ſhall be intended that the Writ was 


Aer in the principal Caſe, 


SLANDER, 


deliver d before the Arreſt, Judgment pro 
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fo. 1288. 


fo. 1291. 


fo. 1292; 


fo. 1293. 


a Chancellor or Juſtice of Peace; he is 1 
Knave, a Raſcal and a Villain; he is not ft 
to practiſe ; he ought to have his Gown pull 
over his Ears, &'c. The Defendant pleaded Not. 
_ guilty and Tſſue thereon, _— 


40 J. Judgment was given for him. Lut- 


| 64 SE for Words of Perjury in A Witneſs on 


SLANDER 


— 


Pepper verſus Gay. 
Trin. FW. 3. G. B. 
AR R in an Action on the Caſe brought by 


a Dodtor of the Law, Commiſſary and Ju. 
ſtice of Peace for theſe Words, He is not fit to be 


Alfter Verdict for the Plaintiff for the 2 
bove Words, with Damages to the Value o 


wyche was of Council with the Defendant. 


4 —_ FI ——_— 


—B 2— 


William Stable verſus Haſtins day le. 
Mich. 11 VV. z. C. B. 
Trial at the Aſſizes, viz, Sirrah, thou wei 


forſworn at that Trial.  _ 
After Verdict for the Plaintiff on non cu 


he had Judgment ; for this Caſe is not lik 


Molton and Clapham's Caſe, March 20. butt 


the Caſe of Nedbam and Corſellis, 3 Cro. 29 


and the Caſe of Mayn and Okey, 2 Fore 
— 3 


SLslander. 
jn which Caſes Judgment was given for the 
ſereral Plaintiffs for the like Words ſpoke on 


the like Occaſion. Lutwyche was of Council 
with the Defendant. 8 


Wetharald verſus Clarkſon. 
Mich. 12 W. 3. Rot. 1379. C. B. 


ASE for theſe Words ſpoke of a Virgin, 
You are a Whore and a forſworn Jade 
hereby ſhe loft her Marriage. 15 1 
After Verdict for the Plaintiff, Judgment 
yas arreſted becauſe the Loſs of the Plain- 
f's Marriage with any particular Perſon 
y Name was not alledg'd in the Declara- 
jon, Lutwyche was of Council with the 
laintiff, Carthew with the Defendant. 


TRESPASS, 
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fo. 1295. 


fo. 1296. 
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- fo. 1297. 


ton, and demiſed to the Defendant for 21 Nan; 
and that the Plaintiff was ſeiſed in Fee of the Mu. 


That there is a Cuſtom within the ſaid Honour, 


mediately of the ſaid Honour, came by Diſcent 
Alienation or Purchaſe, for every ion 120 


and that the Lord of the Honour a tempore cu 
jus, &c. had uſed to diſtrain within the ſaid Ho 
nour for Nonpayment of thoſe Fines, and to in 


ments, &c. which deſcended to the Plaintiff i 


—— 


TRESPASS 


— A—— — — 


— 


Hare verſus Hampſon. 


Mich. 35 Car. 2. Rot. 30 1. C. B. 


0 UN for taking his Cattle at Boughton, 
Bar, That the E. of St. Albans, and other, 
were ſeiſed in Fee of the Honour of Clare, is th 
Counties of Norfolk, Cambridge and Hunting. 


nor of Boughton, and diverſe other Lands, in ti! 
County of Norfolk, Parcel of the ſaid Honour; 


that the Lord of the Honour uſed to have of even 
Perſon, &c. to whom any Mannors, &c. held in. 


for every Acre of Land enclos'd 12 d. and for eve 
one not enclos'd 6 d. (except ſome Mannors, &c 


pound em within the Honour; That Sir P. H 
the Plaimiiff*s Father died ſeiſed in Fee of the [a 
Mannor of B. and diverſe other Lands and Te 


Heir, per quod, &c. Replic', That there ut 
no ſuch Cuſtom ; Et hoc petit, &c, Demut 


In Trin. 3 Fac. 2. Judgment on the Motiol 
of Holt Serjeant was given for the Plainil 


Treſpaſs. 


rithout any Argument in the Caſe, becauſe 
15 appears by the Rules of Court) the Cauſe 
1d been put into the Prothonotary's Book 
) be argued ; but the Defendants had neg- 
ted to do it, and therefore by the Practice 
the Court the Defendants having demur- 
kd, judgment is to be given of courſe for 
he Plaintiff without any Argument, 
But, as I apprehend, admitting that the 
uſtom is good, yet the Plea is not well 
leaded ; for the Cuſtom is that the Lord of 
e Honour had received the Sums mention- 
{in the Plea, of every Perſon who held of 
e Honour, except ſuch Perſons who for 
je time being are ſeiſed of certain Man- 
vs, Lands and Tenements within the ſaid 
lonour,for which entire Sums of Money are 
be paid. And then *cis averred, that the 
aintiff's Father was ſeiſed, and died ſeiſed 


er Lands and Tenements in the County of 
falk, which is altogether uncertain, and 


reply to it; but the Defendants ought to 
ave pleaded that the Plaintiff's Father was 
led and died ſeiſed of ſuch a number of 
eſſuages within the Mannor of Boughton, 


luch a number of Acres not incloſed with- 
the ſaid Mannor ; for no Sum of Money 
the Cuſtom is to be paid for the entire 


her Meſſuages and Lands in ſuch Villages 
thin the ſaid County of Norfolk, and then 
aver that thoſe Meſſuages and Lands were 
t within the Exception in the Cuſtom. 


tiol 


nour, 


f the Mannor of Boughton, and of divers o- 


erefore the Plaintiff could not know ho- 


d of ſuch a number of Acres incloſed, and 


lannor; and ſo in the ſame manner of all 


Mother Reaſon (methinks) is, That the Cu- 
em is alledged to 2 within the Ho- 
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| fo. 1 304. 


fo. 1301. 


ob N for breaking the Plaintiffs Bn 


the King's Books; but that it is modo realis val 
cond Benefice with Cure, &c. That at that ti 
R. P. the true Patron of S. had uo Notice of 1 
ſaid Acceptance; that afterwards K. Charles! 
preſented the Defendant to S. &c. and he enter 


Judgment was given in this Caſe fort 
Plaintiff, but not on the Matter in L 


Special Verdict, which was, whether the 
lue of the Church of Seburrowe ſhould bet 


it in the Book of Firſt Fruits. But that Pd 


in Replevin, and there was a Demurrer tot 


Treſpaſs. 
nour, and to impound the Goods, &c. wi 
in the ſaid Honour; and the Plea ſays thy 
the Defendant ceper* & abduxer* the Play 


tiffs Goods, which doth not anſwer t 
Cuſtom. NY 


Sharpe verſus French. 


Hill. 36 & 37 C. 2. Rot. 13 11. C. B. 


and Cloſes, aud ſeveral other Treſpaſſes. } 
by Not-guilty ; Spec' Verd', that the Cloſes ; 
Houſe, &c. are Parcel of the Rectory of S. th 
the Plaintiff was Rector there, being a Rel 
with Cure of Souls, and within the Value of 8. 


50 l. per Ann' That the Plaintiff accepted « 


the Plaintiff, &c. | 
which was intended to be determined by ti 


ken and compured according to the true i 
Value thereof, or according to the Value 


was argued at the Bar, and theſe Caſes we 
cited, 3 Cro. 853. Bond and Tricket's C 
but by the Record (which I have ſeen) it! 
pears that Tricket was Plaintiff againſt 5 


Avowry, and at the Day of the Continus 
Lol. II. | | thel 


Treſpaſs. 


i not appear, and ſo was nonſuited. Dyer 
7. Degge 23. Godolphin's Abr. 293. Hughes's 
. Tit” Statutes 1841. Caſe 2. and 4 Inſt. 120. 

[ will not take upon me to affirm what 
xs the preciſe Reaſon of the Judgment in 
bis Caſe (being given ſo long ago, and J 
ot having taken any Note thereof) but I 
ink it was becauſe the Defendant was not 
of the Preſentation of Richard Thorpe the 
ue Patron of the Church. 

And to make that a good Reaſon for the 
agment two Things are requiſite to be 
oved. Firſt, That the Church was not void 


dj, That then the Preſentation of the 
ſefendant by the King was void, and con- 
quently the Defendant was a Treſpaſſor to 
e Plaintiff, he having Priority of Poſſeſ- 
 Þ ; 

As to the firſt, If the Church was void by 
e dtatute, then twas void facto & Fare, not 
ly againſt the rightful Patron, but all o- 


aint the Archbiſhop of Canterbury and Priſt, 
Cro, 354. by Ten Juſtices on an Adjourn- 
ent of that Caſe to be argued by all the 
llices of England; and from thence will 


n of the Gleab-Lands, &c. againſt the 
antiff, and conſequently he had no Cauſe 
Action againſt the Defendant, 

But in this Caſe in queſtion, nothing is 
nd by the Verdict whereby it may be in- 


— 


d that the firſt Church was void by the 


hereof per Cur adviſare vult, the Plaintiff 


ihin the Statute of 21 H. 8. cap. 13. Se- 


ers, as it's adjudg'd in the Caſe of the King 


low, that the Defendant by the Preſenta- 
In of the King, and the Inſtitution and In- 
tion thereon (altho' the Preſentation, c. 
as by Ulurpation) had gained the Poſſeſ- 
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Fo. 1305. 


The Words Statute of 21 H. 8. are, That if any Perſon 
of the Stat 
2I H. 8. 5 


It ought to 
be alledged 
that the firſt 


Benefice at 


_ the rime of 
accepting the Benefice with Cure of the Value of 8], 


ſecond, was 
of the year- 
ly Value of 


7 


512. 4. 514. c. Winch 679 and 857. And 
firmative, ought to make preciſe Proof 0 


againſt the Common Law of the Land ; 


Benefice at the time of the Acceptance 


Treſpaſs. 
Statute of 21 H. 8. for thereby *ris on 
found that the firſt Church modo eſt realis at 
loris 50 l. by which Words it's to be intendef 
that *twas of that Value at the time whe 
the Verdict was found, and that may | 
true by reaſon of ſeveral Improvemer 
which are now common, and yet that 
was not of the Value of 81. at the time 
the Acceptance of the {ſecond Benefice, ely 
cially it not appearing by the Verdi& 
what time the Acceptance of the ſeco 
Benefice was, ſo that perhaps it was ſerve 
Years before the Verdict; and that is ( 
ſeems) only material; for the Words of tt 


Perſons having one Benefice with Cure, &c. bi 
of the yearly Value of 8 l. or above, accept and i 
another with Cure, &c. and be inſtituted and. 
ducted in the Poſſeſſion of the ſame, that then, a 
immediately after ſuch Poſſeſſion had thereof, 
firſt Benefice ſhall be adjudg'd to be void. By wi 
Words it ſeems to be clear, that by that! 
he who accepts a {ſecond Benefice, at the ti 
of ſuch Acceptance, ought to have anot 


Annum, or more ; and in all the Precede 
of Pleading founded on the ſaid Statute 
21 H. 8. tis expreſly alledg'd, that the 


the ſecond, was of the yearly Value of 
and fo are the Precedents in Coke's Entr. 6 


who ought to alledge any thing in the] 


eſpecially in the Caſe of a Penal Law n 


by the Common Law the Acceptance 0 


ſecond Benefice was not any Avoidanc 
Vol. II, : 


Treſpaſs. | 545 
he firſt, of what Value ſoever the firſt 
45, 48s APPEArs by Holland's Caſe, 4 Co. and 
jrerſe other Books: And it ſeems alſo, that 
erz . finds Sage the 4 5 
Wefice modo eff clari annui valoris 50 J. is alto- 
ether immaterial ; for in a Trial at the , 0 owe 
ar of B. R. in Hillary Term, 2 W. & M. in according to 
n Action of Ejectment brought by Jones the King's 
e Leſſee of Dr. Haſcard Dean of Windſor, Books. 
inſt Dr. Sambre Dean of Guernſey, for the 
etory of H. in Com” Oxon” twas agreed by 
| the Juſtices, that the Value ſhall be ta- 
n according to the Valuation in the King's 
ooks; and there was the ſame Reſolution 
have been well inform'd) per totam Curi- 

Scaccaris ſexto die Novembris 1692. in 2 
le between Stampe and Ayliffe by Bill; and 
the Value ſhall be taken, as it was ſo ma- 

Years before the Verdict, to what Pur- 
le can it be to find by the Verdict that it 
en was of the real yearly Value of Fifty 
unds? For if the Value thereof ſhall be 2 
en as it was in the laſt Book of Firſt fo. 1306, 
its, that was 26 H. 8. Co. 4 Inſt. 120. 
ge 29. „ . 
By what hath been ſaid it ſeems that this 
le can't be called a Plurality within the 
tute of 21 H. 8. and then the next Con- 
eration will be, what Operation the Ca- 
n made in the Council of Lateran hath on 
Caſe, which Canon was made Anno 1215. 
ge 23. and Godolphin's Abridgment 300. the 
Irds of which Canon are as tollowerh, viz. 
/ quod quicunque reciperet aliquod benefici- The Words 
vabens curam Animarum, ſi prius tale beneſicium 2 on 
nhat, eo fit Fure ipſo privatus, & ſi forte illud Gil 2 
re contend” alio etiam ſpoliet', is quoq; ad quem 
is ſpectat donatio, illud poſt receptionem alte- 

-.." M3 vin 


Treſpaſs. 


rus conferat cu; merito viderit conferend Co. 4.7 
Holland's Caſe. And as to that the Bod 
ſeem to ſpeak variouſly, and prima facie wi 
{ome ſeeming Contrariety alſo ; ſome Bo 
1 are, that the firſt Church is not void ill 
i privation, as 1 E. 3. 9. 17 E.3.:59. . 
| : 11 H. 4.37. In the Report of Holland's C 
in 3 Cro, Gor. by the Name of Armiger q 
Holland's Caſe, tis {aid to be reſolved, that. 
the Order of the Common Law, the firſt ] 
nefice is void without any Sentence of [ 
privation, and no more. But in the Rep 
of that Caſe in Moor 5 42. tis ſaid, that ity 
reſolved that the firſt Benefice was void wi 
out Deprivation at the Election of the 
tron, ſo that if he will he may preſent vi 
out Notice, and if he will not preſent 
Lapſe ſhall incur againſt him. In Dr 
_ Caſe, Co. 4. 79. a. dis reſolved, that the 
is void ipſo Fure, and the Patron may | 
ſent if he will; and Folio 79. b. it's ſaid 
Popham, that tho' by the Eccleſiaſtical 
the firſt is void without any Deprivatio 
declaratory Sentence, yet no Lapſe wil 
cur againſt the Patron, without Notice, 
Fejͤuʒct conceſſum per tot” Curiam. 3 Ki 
| Howand to But theſe ſeeming Contrarieties aue 
whatPurpoſe conciled by the Reſolution in Holland's ( 
woe ang by Co. 4.75.6. which is, that the firſt Ben ©, 
8 void for the Advantage of the Patron e) t 
n dt for his Diſadvantage, and by that | 
ſtruction (as it's there ſaid) all the Boo ag, 
reconcil'd. And in the Caſe of the 
againſt the Archbiſhop of Canterbury 
Priſt, 1 Cro. 354. tis reſolved by Ten Au. 
| Juſtices in the Exchequer-Chamber, that 
Canon the Church is void in Jure one h 
Deprivation and Notice, but after dB 

Fob BH; | od 
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ation it is void facto & Fure, And in Shute 
nd Higden's Cale, Vaughan I34. and 2 Jones 
>, the Reaſon that the Defendant loſt his 
ſt Benefice, was, not only the Acceptance 
[the ſecond Benefice, but alſo that the true 
ton had preſented the Leſſor of the Plain- 
fin that Cale. „ 
Go that from what hath been ſaid, I col- 15, 1307: | 
„that the King's Preſentation of the De- be void as to 
ndant in this Caſe was void, becauſe the a Stranger 
cceptance of the ſecond Benefice without before De- 
eprivation (which is not found in this PrWatton. 
e) doth not make the firſt Benefice void 
atfo, but only for the Benefit of the Pa- 
n, and quoad him only. And if the King's 
ſentation, and the Inſtitution and Indu- 
on thereon were good, then the King had 
nd the Fee-ſimple of the Advowſon, and 
true Patron had been thereby put to his 
are Impedit to recover his Preſentation ; 
ereas his Clerk ought to be accepted and 
nitted whenſoever he pleaſe to preſent, 
ich would be a manifeſt Prejudice to the 
ron contrary to the Difference before ta- 
and reſolv'd in Holland's Caſe. And if 
Ning's Preſentation was void as to him, 
nt apprehend how it can be good in any 
pect as to the Defendant his Preſentee. 
Conſequence whereof will be (as Icon- 
e) that the Plaintiff's Action in the prin- 
| Caſe was well maintainable againſt the 
endant as a mere Treſpaſſor, the Plain- 
aving Priority of Poſſeſſion, and the 
ndant having no Title. And for fur- 
Authority to prove it, there is the Opi- 
of Rolls in his 2 Abr. fol. 361. nu. 6. 
re he ſaith, that if an Incumbent takes a 
d Benefice with Cure by which the firſt 
M4 EE: 
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is void by the Canon againit the Patron 
that he may preſent before any Deprivati, 
yet till a Deprivation it is not void as tg 
Stranger; for if he ſues for Tythes againf 
Pariſhioner, it is no Bar againſt him, thy} 
| hath taken a ſecond Benefice. And mo 
_ over it is there ſaid, that Trin. 13 Car. B. 
'twas ſaid by Barkley Juſtice, that 7y 
ton Juſtice, in the Argument of the Caſe 
3 Priſt, ſaid that it was ſo adjudg'd. 
Where the In the Caſe of Rud againſt the Biſhop 
King pre- Lincoln, Hutton 66. it was reſolved on 2 Tf 
| gin > . at Bar in that Caſe, that if the King preſe 
ple,having ; Dn 
no Title of by Lapſe, having no Title of Lapſe, al: 
Lapſe, if ſuch ſuch Preſentee is not perfect Incumbent, . 
P RR is the Patronage thereby gain'd, yet he ö! 
98 cumbent as to all Eccleſiaſtical Matten, 
to the Tythes Offerings, Tythes, &c. And to the |: 
Se. tho the Purpoſe is the Orinion in Hob. 302, but 
Patronage is (25 | conceive) there is a Difference betwe 
_ thoſe Caſes and the Caſe in queſtion ; for 
1 thoſe Caſes there was a perfect and comp 
Vacancy in Fure & in facto to all Intents: 
Purpoſes, but not ſo in this Caſe. 
Whether And moreover the Opinion of the Co 
Notice is re- of B. R. in the {aid Cale of Dr. Haſcard 
quiſite in for in Ejectment may be objected againſtt 
ſuch Caſe. Opinions in thoſe two Books,” in which 
ciion Title was made to him hy Collat 
by the Biſhop of Oxford, by reaſon ofa! 
Tality within the Canon only, and not v 
in the Statute of 21 H. 8. and by Prettl 
_ of a Title of Lapſe devolv'd to him, wi 
| f0.1308, no Notice was given to the Patron, 
: therefore the Defendant's Council inll 
that that Collation was void : But then 
Plaintiff's Council inſiſted, that altho ti 
good Plenarty againſt the Patron, yet 
r 90 
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good againſt all but the Patron, and not a- 
gainſt him purely for want of Notice. And 
it was alſo ſaid, that he was an Incumbent 
to be remov'd by, and to plead in a Quare 
Impedit, and that ſuch a Collation will pre- 
vent a Lapſe to the Metropolitan or the 
King, and to prove thoſe Matters theſe 
Books were cited, Hob. ubi ſupra 302, 3 Cro. 
81t. Co. 6. 50. Boſwell's Caſe, and other 
Books; but notwithſtanding the Opi- 


Collation was altogether void, and that 
the Right of the Patron was not there- 
by ouſted nor touch'd, and conceived no 
Doubt on the Matter, but the Court, on 
the Importunity of the Plaintiff's Council, 


then, and not before, a good Title was 
ſhewn in the Defendant under the rightful 
Patron : So that when the Opinion of the 
Court was deliver'd, as before, ir did not 
appear but that the Defendant was a mere 


this alſo I have from a credible Report of 
another. 


Baldwin verſis Noaks & a 
Trin, 36 Car. 2. Rot. 1241. C. B. 


Cloſe, breaking and entring into his Barn, 
and taking, &c. a Cow and a Calf 4 Feb. 36 Car. 
2. with a Continuando as to the Pedibus ambu- 
lando, &c. from the ſaid Day till the 4 April 
following. Bar, That Sir F. R. was ſeiſed in Fee 


nion of the Court was that the ſaid 


granted that the Point ſhould be ſaved to 
them if they in Truth demanded it; and 


Stranger and Tort Feaſor. Quod Nota. And 


$6 NT for breaking his Cloſe call'd Home 


of 


349 


fo. 1309. 
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550 Treſpaſs. 
of the Mannor of S. and that one T. B. was ſe. 
fed, &c. of 4 Acres, &c. and held them of the 
ſaid Manner by Fealty and Suit of Court, &c. 
that within the ſaid Mannor there is a Cuſtom fy 

the Lord of the Mannor to have an Heriot of eve. my 
ry Tenant, &c. dying ſeiſed, &c. and alſo to ſeiſt ec. 
it where it ſhould be found; that the ſaid T. B. | 


Goods poſſeſſed thereof as of his Goods remaining 
; in the the ſaid Houſe, and that he ſold them Ml ” 
to the Defendant, and thereupon he de- Ml © 
manded em at the ſaid Houſe, and the Plain- 5 
tiff's Wiſe gave him Leave to enter into the | [ 
{aid Houſe and take them; wherefore, Ge. t 
and on Demurrer it was adjudged for the 
Plaintiff, that he ſhould recover as to the Ml 
Entry into the Houſe, but not as to the MW © 
Goods, for the Goods being in the Plaintiff's 
Houſe, and it not appearing how they came 
there, viz. by Treſpaſs or otherwiſe, he cant | 
enter of his own Head, and the Licenſe ot | 
„„ Ls the | 


died ſeiſed and peſſeſſed of the ſaid Com; that th Ml 2 
Defendants by the Command of the ſaid Sir F. ſer- blee 
| ſed the ſaid Com in the ſaid Cloſe, and being poſſeſ: * 
ö fed, the ſaid Cow produc'd the ſaid Calf, and on 
W. B. took em out of their Poſſeſſion and deliverd tha 
J them in the ſaid Cloſe the ſame Day to the Plaintiff C0 
\ and he put em in the [aid Barn in the ſaid Cloſe, {el, 
| whereſore afterwards ſcib 3 Apr. they enter'd and M) 
1 too them out of the ſaid Barn, &c. Demur— the 
{x 3 fx el 5 I. 
| fo. 1311. Twas objected in this Caſe by the Plain- l. 
bi Whether tift's Council, that the Juſtification of the ©" 
gige che Pn. Entry into the Plaintiff's Cloſe to take the S 
\8 ihe the En- _ | | 
| try into the Heriot was not lawful, and for that the Caſe ; 
Hlouſe or of Taylor and Fifher, 3 Cro. 245, 246. Was Cited, K 
| Lands of anc= where in Treſpaſs for breaking the Plain- Ml © 
N 2 without tiff's Houſe and taking a Croſler and a Pike, Ml © 
| :onſent to 5 2 ; P. 
: take his tlie Defendant pleaded that one FJ. B. was $ 


ä 
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he Plaintiff's Wiſe availeth not. And Hig- 

gins and Andrews's Caſe, 2 Rolls Abr. 564. Nu. 4. 

in which Caſe tts reſolved, that if Perſons 

:nknown in a Felonious manner come into 

my Garden and pluck up certain Apple-Trees, 

c. and carry them into the Houſe of J. S. 

can't juſtify my Entry into the ſaid Houſe g, 1312. 
to take the Trees, foraſmuch as the * Em. 9. 
leer thereof being annext to the Freehold 
was not Felony. 

But *twas ſaid on the Defendants behalf, 
that by the Seiſure of the Heriot, by the 
Command and to the Ule of Sir Francis Ruſ- 
ſel, he had a Property therein; and when 
my Goods are in the Houſe or Lands of ano- 
ther, by his Negle& or Defaulr, or by the 
Tort of another by his Conſent, it ſhall be 
lawful for me to enter and take them with- 
out being a Treſpaſſor, and for that the 
Caſe of Higgins and Andrews, 2 Rolls Rep. 55. 

3 Cro. 329. Chapman and Thumblethorp's Caſe, 
Keil. 30. and 9 E. 4. 35. 35 H. 6. 2.4. and b. 
and 2 Cro. 366. Ward and Ayres's Cale were 
cited. And in this Caſe it appears, that the 
Property of the Cow and Calf were by the 
Seifure in Sir Francis Ruſſel, and that the ſaid 
I. Baldwin, the very Day of the Seiſure, tor- 
tiouſly took them out of the Poſſeſſion of the 
Defendants, Servants to Sir Fancis, and the 
lame Day deliver'd them to the Plaintiff in 
the ſaid Cloſe, who then receiv'd them 
there and put em into the ſaid Barn; ſo that 
it can't reaſonably be preſum'd but that 
the Plaintiff had Cognizance of the Seiſure, 
and by conſequence that the Property of 
them was in Sir Francis; wherefore it was 
lawful for the Defendants to enter and ry 

_ take 


Treſpaſs. 
take them by the Command of the ſaid Si. 
Francis. | | 

As to this Point Jones Chief Juſtice ſeem 
to be of Opinion, that the Cow and Calf 
were not in the Cloſe by the Tort of the 
Plaintiff; but Levinx was of Opinion, that 
when V. Baldwin took the Cattle and deli. 
verd ' em to the Plaintiff, and ſhe put 'em 
into the Barn, that amounted to a Com- 
mand, for omnis ratihabitio, & c. 
Another Objection was made to the Bar 
vi. that the Continuando was not fully an. 
ſwer'd, for the Treſpaſs is laid the 4th Day 
of February, &c. with a Continuando as to p- 
dibus ambulando in the Cloſe diverſis diebus & 
wvicibus, from the ſaid 4th Day of February til 
the 4th Day of April following ; and the De- 
fendants have juſtified the Entry into the ſaid 
Cloſe and Barn the ſaid 4th Day of Februar, 
and a Re. entry, &c. the 3d Day of April fol. 
lowing, but have ſaid nothing as to any 
Treſpaſs in the mean time; ſo that the Ju- 
ſtification extends not to any two Times be- 
tween the ſaid 4th Day of February and the 
A441•h Day of April following. 5 
Whether an But to that the Plaintiff's Council an— 


55² 


Averment ſwer'd, that there is an Averment in the Bar 


that it's ea- that tis eadem Tranſgreſſio, which amounts to 

dem Tranſgre "as much as if it had been ſaid that it is eadem 
fro will ſup- 4 Af; : 5 ee oC 

ply the want 44% es, das LCencoec 5 ale, 3 Cyo. 70F. 

of a Juſtifica- is: But Levinz was of Opinion, that the Con- 


tion for the finuando was not well anſwer'd, and nothing 
_ whole time 


has ea but the Opinion of Levinz ſeems to be good 
Law: Yet a Curia adviſare vult was order'd; 
but the Court thought it convenient, that 

the Right of the Heriot ſhould be tried; 

Vol. II. ee but 


was ſaid to that Point by the other Juſtices, 
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but I can't by any means diſcover that there 
was any other Proceeding in the Caſe. 

Note, There is not any expreſs Juſtifica- 
tion in this Caſe of the pedibis ambulando, as 
by ſaying, that paululum herbe pred pedibus ſu- 
is ambulando conculcader &c. as is uſual in ſuch 
Caſes. 


———— ——— 


— 


Payne verſus Brigham & ar. 
| Hill, 36 & 37 Car. 2. G 17.1. Ret. 1740. C. B. 


OUNT for breaking his Cloſe, &c. and in- 
ter alia for taking and carrying away five 


of the Tythes of the Hay of the ſaid Cloſe, and that 
the ſaid five Cart-Loads, & c. were Tythes ſever d, 


pria, &c. abſque hoc, that the (aid five Cart- 
Loads were Tythes ſeverd, Demurrer, for that 
the Plaintiff traverſeth the Quantity of Hay, &c. 
This Caſe is reported in 3 Lev. 228. but 
belide what is reported in that Book, 'was 


Pleading of a Seiſin, Cc. without ſaying o 
what Eſtate, was not good, being in a Bar; 


in Replevin, the Defendant avow'd for that he 


Cart-Loads of Hay. Bar, That one of the Defen- 
dants (being a Layman) at the time, & c. was ſeiſed 


&. they juſtifie, Replic', de Injuria ſua pro- 


was {eiſed of three Acres of Land, and the 
Cattle were there Damage feaſant, &c. And 
on Demurrer 'twas reſolv'd that the Avowry 


Litate he was ſeiſed. But the Defendant on 
Payment of Coſts had leave to amend it ex 
latione ſervientis Carthew, who was of Coun- 

cil 


was ill, becauſe he did not ſhew of what 


10.1313. 


| fo. 1316. 
If a Layman 


objected by the Plaintiff's Council that the may, alledge 


a Seiſin in 
Fee of Tythes 
without 
ſed non allocatur. But in the Caſe of Saunders ſhewing how 
and Huſſey, Intrat Hill. 8 W. Rot. 466. C. B. he became 


ſeiſed. 


554 


Treſpaſs. 


cil with the Plaintiff; but in that Caſe there 


was a ſpecial Demurrer, but quere if there 
was any Occaſion for it, for it 1s altogether 


uncertain, becauſe perhaps he was ſeiſed for 


his own Life, for the Life of another, in Tail 
general or ſpecial, or in Fee. 

2. Another Exception was taken, that the 
Defendant being a Layman, could not plead 
a Seiſin of Tythes, which according to Sa. 
ders and Sandford's Caſe, 2 Cro. 437. (which 
was Cited to that Purpoſe) ſeem'd to be 1 


| ſtrong Objection ; ſed non allocatur. Lutwycle 


fo. 1317. 


was of Council with the Plaintiff, Birch for 
the Defendants. „ 


* 
wum 


Beresford verſus Bacon & aÞ 


Hill. 1 & 2 Fac. 2. Rot. 448. C. B. 


oo N for breaking his Cloſe, &c. diggin 


Soil there, taking and carrying away a Cart 


Load of Lead. Par, by Not-guilty to the taking 
&c. of part of the Lead; and to the Reſidue of tha 
whole Treſpaſs the Defendants plead, that the Plac 


where, &c. is in a Place within the Hundred of N 
calld The King's Fee or Field, and Par 
thereof; That in the ſaid Place call'd, &c. the 
was 4 Cuſtom, 8c. quod bene alicui perſonz 
being a Subject, & c. without ſaying (quod beneli 
cuit) to dig for Lead in the ſaidPlace call d, &c. ani 


to take and retain the Reſidue after the accuſton 


fo. 1319. 


ed Duties are paid (the Church, 8c, excepted, 


per quod, &c. and ſo juſtify. Demurre 
Judgment was given for the Plaintiff fe 
theſe Faults in the Plea in Bar, 


—— — 
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1. Becauſe the Allegation of the Cuſtom 
z altogether imperfect by Reaſon of the O- 
nifion of the Word licuit. 

2. If that Word had been inſerted, yet the 


Allegation of the Cuſtom had not been ſuffi- 


cient, becauſe a Cuſtom ought to be poli- 
tively alledg'd by Uſage in Fact; and for 
that vide Moor 123. Yates's Caſe, where a Cu- 
ſtom was alledged, that any one might de- 
viſe his Copyhold Lands, and adjudg'd not 
'Wcood. So in Cleurgwalk and Conſtable's Caſe, 
6%. 110. where in Treſpaſs for taking the 
blaintiff's Wooll, the Defendant pleaded, 
chat within the Vill of Colcheſter there was a 
Cuſtom that it ſhould be lawful for any Bur- 
geſs, Cc. to ſeiſe Goods bought and ſold 
within the ſaid Borough by an Alien to an 
Alien, and fo he juſtified ; and on Demur- 
er the Court ſeem'd to be of Opinion that 


ourt was againſt the Defendant chiefly for 


re the Caſes of Brown and Foſter, 3 Cro, 392. 
Vate's Caſe, Stiles 477. 1 Levin, 262. Wilmot 
Ind Nixon's Caſe, and 22 E. 4. 8. 


e within any Mannor, Vill, Pariſh, &c. or 
0 be the Cuſtom of any County, Hundred, 


o be a Cuſtom within a particular Parcel of 
and called the King's Fee, or Field, which 
ant be; for in 21 E. 4. a Cuſtom was laid ſo, 


auſe, and it was afterwards amended and 
ledged to be the Cuſtom of the County, as 


laber and Brereman, 1 Cro. 418. a Cuſtom was 
ledged to be within a Taria, that the Oc- 
: — cupiers 


he Plea was ill, tho' the Judgment of the 


mother Cauſe; and to the ſame Purpoſe 


3. Becauſe the Cuſtom is not alledged to 


He. as it ought to be; but it's only alledg'd 


nd an Exception was taken to ir for that 


ppears in 21 E. 4. 28. b. and in the Caſe of 
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Pariſh. Fenkin and Vivian's 
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cupiers of ſuch a Cloſe within the Pariſh ha; 
uſed to have a Way, &c. and adjudged ill a. 


ter Verdict; becauſe a Cuſtom within a Pariſh 
can't be well applied to a Cloſe within the 


reſolv'd accordingly. 


4. Becauſe the Cuſtom is alledg'd to be to 
dig, take and carry the reſidue of the Lead af 
ter the accuſtomary Duties paid for it; but iti 
not ſhewn what thoſe Duties were, nor te 
whom payable, and it being Parcel of the 
Cuſtom ought to be certainly alledged. 


Caſe, Popham 201, 


Gee verſus Wilden & 4. 
Paſch. 1 Ja. 2. Rot. 494. C. B. 


00 NT for breaking and entring his Hus 
at the City of L. (the Houſe being ſhut) «| 


faulting the Plaintiff, and taking and carrying aw 


his Goods. Bar to the breaking the Houſe andt 


| Aſſault Non culp', ro the Reſidue, that the Ba 


liffs, &c. of the Taylors within the ſaid City mad 
By-Laws, and that a By-Law was made that Teal 
at ſuch a time the Maſter and Two Wardens ſhoul 
be elected, &c. and that they on each Day of 
lection ſhould provide a Dinner, &c. that if any Br 
ther ſhould be abſent he ſhould pay ſuch a Proporti 


to the common Stock as the Maſter ſhould pay to "if 


Dinner, on Forfeiture of 3 5. 4 d. with Power 
diſtrain. That the Plaintiff was a Brother, & 


and had Notice of theſe By-Laws, 8c, that a Di 


ner was provided, 8&c. and the Plaintiff with! 
Cauſe was abſent, and had not paid ſuch a Pro 
tion as the Maſter bad paid : wherefore the Deſt 
aants demanded of the Plaintiff 3 4. 4 d. Forfeitu 

Vol. II. Tue SIT Whit 


ave 


fo h 
enda 
Ten 


cri pt 


Treſpaſs. 


wurrer By.” | ae 

T he Opinion of the whole Court was, that 
e By-Law was good, 2 Cxo. 5 557. Wallis's 
iſe ; but that the Breach of it was not well 
eg d, becauſe no Notice was given, or 
eciſe Demand made, of the ſame Sum that 
e Maſter had paid; and without a Failure 
that Payment, the Defendant was not ta 
cur the Penalty, tho' he was abſent from 
e Feaſt, Judgment pro Quer Lutwyche pro 
wr, Birch pro Defend. 


__— 


bert Hutchinſon verſus Anthony Jack- 
ſan & John Dawſon. 


Trin. 2 Fac. 2. Rot. 612, C. B. 


ob N for breaking his Cloſe call'd High- 
more at G. and driving his Cattle to 4 


at known. The Defendants plead Nut -guilty 
but the chaſing the Cattle, and to that the 


endant J. pleads, that the Earl of S. was ſeiſed 


te of the Mannor of S. of which the Paſtures (by 
me) and alſo a Meſſuage, &c. are Parcel; 


the ſaid Meſſuage, &c. are Copybold Lands, 
eſcendible Jure Hareditario vocat' Tenant 


ht, from the Anceſtor to the Heir; that the 


i Lord granted them by Copy, &c. to. the De- 


t J. and his Heirs, &c. that within the ſaid 


mor there id a Cuſtom for every Tenant, &c. 


ave Common, &c. in the ſaid four Paſtures, 


ſo be juſtifies for Damage feaſant. The other 


endant D. makes the like Juſtification as a Copy= 
Tenant in Fee of another Lord, &c. in whom 4 
[cription is alledg d to have Common in the ſaid 


ch be reſuſed to pay; wherefore, &c. De- 
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fo. 1324. 


fo. 132 
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I. That it is repugnant to ſay, that Lands are ( 


. the Cattle were chaſed. 4. That no Avermey 


G. 1329. 


| Hol by the Name of Mayor, & c. and grant ed en 
Marker, &c. and a reaſonable Toll, to be appoul 


Toll due, per quod, &Cc.. and traverſe that ii 


four Paſtures for his Copy hold Tenants, &c. ol 


fold, 16 Quarts or 8 d. That publick Notice v 
given thereof in the Market, that the Plaitti 
| brought to the ſaid Market the Malt in the Di 


the Realm, &c. Rejoind', That the Bailiffs,64 


Treſpaſs. 


ral Demurrers to the ſaid ſeveral Pleas with Cank 


pyhold and yet are deſcendible, &c. 2. That! 
doth not appear before mhat Stewards the Courts, & 
were held. 3. That it was not ſhewn to what H, 


made quod eſt idem reſid' 8c. 

Judgment for the Plaintiff niſi, &c. forth 
firſt Cauſe mention in the Demurrers; by 
no Judgment is enter d on the Roll: h 
it appears by the Book of Cooke Chit 
Prothonotary, that the Rule of Court wx 
that Judgment ſhould be for the Plaini 


niſi. 


— — 


__ 


Leight verſus Pym & al. 
Trin. 2 Ja. 2. Rot. 1900. C. B. 
OUN T for taking, &c. 20 Meaſures 


,, Malt at Claines. Bar, That the 2 June 
36 C. 2. the ſaid K ing incorporated the City of Þr 


ed by the Major, 8c. That a reaſonable Tol y 
appointed accordingly, viz, For every Meaſure 
Malt brought by Water to the ſaid Market ti 


claration to be there ſold, and refuſed to pay 
are Guilty at any Place out of the ſaid City. Re 
plic', That he is a Burgeſs of T. and that Mi 
E. z. granted to them to be quit of Toll through 


Vol. Ii. 


Treſpaſs. 


. ſurrender'd to King James the Second all their 
iberties, 8C. whereupon the Plaintiff demurs. 

1. For the Plaintiff it was inſiſted, that the 
harter of Exemption to the Bailiffs and 
Burgeſſes of Tewksbury was before the Charter 
ade to Briſtol, and that the Privilege gran- 
ed by their Charter was a perſonal Privi- 
age inherent in every Burgeſs of Tewksbury, 


nnd was not deſtroy'd by the Surrender to 
ing James. | 5 
. That the Toll it ſelf, and the Diſtreſs 


or it, were unreaſonable. 


ney or Grain, there ought to be a ſpecial 
Requeſt of one of them. Theſe and diverſe 
other Points were ſeveral times debated at 
the Bar: But at laſt it was objected by one 


Toll was due ; for by the Law no Toll is 
ue, but for Things ſold, unleſs it be by 
ſpecial Cuſtom, which can't be in this Caſe, 
becauſe the Corporation is erected within 
time of Memory ; and for that he cited Co, 


— — — 
— * 


Abr. 522. Tit. Toll. And moreover by the 
Appointment made by the Corporation, 
hat Toll was to be paid, it is rationabile Tol- 
tum ſalut fore pro venditione omnium granor 
nd he alſo ſaid, that if the Malt had 
een ſold, the Toll was to be paid by the 


„ So Bn. Me TW. 


n— 


— WD 


which is alſo agreeable to the Laws of King 
fred, Mirror, chap. 8. fo. 19. And the whole 
Court were of that Opinion ; and therefore 
without any Reſolution given as to any o- 


=: 
+ * 


— 
= 


Plaintiff, 


— 


Nz Mexiton 


3. That the Toll being to be paid in Mo- 


ff the Juſtices, that it did not appear in the 
aſe that the Malt was fold, and then no 


> Inſt. 22 1. 9 H. 6. 45. F. N. B. 228. D. Rolls 


Buyer, and not by the Seller, 2 Inſt. 221. 


her Point, Judgment was given for the 
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g Treſpaſs. 


Meriton verſus Benn & al. 


Trin. 2 Fac. 2. Rot. 399. C. B. 


( OUNT for breaking three Cloſes, viz. Bare 
4 croft, The Pightle, and Boreſden- feld 
Bar, That Alice Catmer was. ſeiſed thereof 
Fee, and deviſed em ts Thomas Catmer in jj 
timul cum, &c. and his Heirs, who after || 
Death of the ſaid Alice enter'd, and was ſeiſ 
and gave colour to the Plaintiff, &c. and that 
Defendants, as Servants to the ſaid Thomas Cy 
mer, re-enter'd. 8c. Revlic' as to the Cloſe ca 
led Barnecroft, that before the ſaid Thom 
Catmer aliquod habuit, &c. Humphry an 
Fran. Steward were ſeiſed thereof in Fee, and 
Indenture demiſed it to H. Catmer for 1009 Tear 
That he maze the ſaid Alice Catmer his Exeu 
trix and died, and ſhe aſſion'd the ſaid Term 
W. Meriton, prout per Indenturam, &c. | 
quet & apparet ; That the ſaid Meriton mat 
the Plaintiff his Executrix and died, and the Dr 
endants enter'd on her, &. And as to the n 
other Cloſes, ſhe ſaith, that the ſaid Alice a 
Thomas Catmer being ſeiſed of them in Fee, at 
miſed em ta W. Meriton for 500 Tears, prot 
: per Indenturam, &c. produc'd. That the ſail 
eriton wade her bis Executrix, &c. as befat 
 Demurrer, &c. = | 
— Theſs Exceptions were taken in ti 
Gale, | 5 
I. That there was a material Variance 
between the Writ and Count; for the WI 
is quare Clauſum fregit, and the Count is for 
Treſpaſs in three Cloſes, and for that; G 
185. 2 Cro, 629. 20 H. 6. 42. Stiles 109, welt 
Sited. | „„ 
Vol. II. ü 2. K 


Treſpaſs. 561 
2. An Exception was taken to the Repli- 
ion, Viz. that the Bar was not thereby 

wer d, avoided or travers'd; for it is ſaid. 
the Bar, that Alice Catmer was ſeiſed in 

e, and by her Will deviſed to Thomas Cat- 

in Fee, and that ſhe died ſeiſed, Oc. and 
& Plaintiff by her Replication ſaith, that 
fore the {aid Thomas Catmer aliquod habuit, 
. Humphry and Francis Steward were ſeiſed 

reof in Fee, and made a Leaſe for Years, 
ler which the Plaintiff claims; and (as 
15 objected) that might be true, and yer 
might alſo be true that Alice Catmer was 
ore ſeiſed in Fee, and was diſſeiſed by the 
Stewards, and that ſhe had re-enter'd 
| Red ſeiſed; and for that Dyer 312.6, and 
4. Pigor's Cale, were cited. f 
. Another Exception was made to the Plex that 
plication, that the Plaintiff made Title to 4. aſſign'd to 
Cloſe called Barnecroft in this Manner, B. Prout, per 
that Humphry and Fran. Steward be ing ſei- N ow 
hereof in Fee by Indenture, &c. demiled it 55 
ey Catmer for 100 Years, and he made 
{Cater his Executrix and died, and that 
granted and aſſign'd it, and the whole 
due of the ſaid Term, to one Meriton 
ler whom the Plainciff makes Title) pro- 
r Indentur” conceſſionis V- aſſignationis inde cu- 
Weram partem &c. hic in Cur” profert plenius 
ret; whereas it ought to have been plead- 
at the ſaid Alice per Indentur fact ſuch a 
, Year and Place, between her and the 
Meriton, Cc. And as to the other Par- 
it is ſaid by the Replication, that the 
Alice, and Thomas Catmer her Son, were 
thereof in Fee, and demiſed them to 
ad Meriton for 500 Years, prout per Inden- 
c. As beſore in the other Title; and for 
N 3 „ 


terial Object ion to the Replication; by 


before the ſaid Alice Catmer aliquid habuit, 
for the Title under which the Defendants 
ſtifie is originally derived from Alice Can 
And therefore the Plaintiff ought to ſurmo 
the Title of the ſaid Alict, or to confeſs il 
ſhe was ſeiſed in Fee, and derive a Title ff 


F. Cc. and the Incumbent pleaded, that 
fore R. H. preſented F, &Fc and per tot Cur 


Writ and Count, if the Writ is Clauſun, 


Trefpaſs. 
that x Saun. 275. in the Caſe of the King, 
Sutton, Plow, 143. and 21 E. 4. 49. 4 and b. we 
cited. : 

Judgment was given for the Defendan 
for the ill pleading of the ſaid two Inde 
tures ; but (as it ſeems) there is another n 


Bar it's ſaid, that Alice Catmer was ſeifſed j 
Fee of all the Parcels in the Declaration, x 
deviſed them to Thomas Catmer, under wh 
the Defendants juſtifie ; and the Plaintiff 
Replication as to the Barncloſe ſaith, that 
fore the ſaid Thomas Cat mer aliquid habuit int 
{aid Cloſe, Humphiry and Francis Steward we 
ſeiſed in Fee of that Cloſe, &c. whereas (n 
thinks) it ought to have been pleaded t 


her by Act executed in her Life. And 
that vide Eakins and Holt's Caſe, Lit. Rep. ! 
where in a Quare Impedit the Plaintiff decl 
that R. H. was ſeiſed in Fee, ind preſen 


the Plea was ill, becauſe the Courſe of Pl 
ing is, that before the ſaid R. H. aliquid 


. 


buit, &c. . 

As to the firſt Exception taken by 
Council in this Caſe, it hath been often 
of late, that it's no Variance between 


the Count is Claufa. And as to the ſes 
Objection, the Reaſon given for it (4 
ſeems) is not of any great Force; for? 
2 : 


Treſpaſs. _ 

15 poſſible that Alice Cataer might be diſ- 

iſed by the Stewards before ſhe aliquid ha- 

tin the Barnecroft ; and further, when a 
eiſin in Fee is alledged, it's to be intended 

legal Seiſin in Fee, till the contrary is 

wn on the other ſide; yet the Fault in the 

eplication (admitting the Miſtake of To- 

us Catmer for Alice Catmer had not been in 

e Caſe) is, that the Seiſin in Fee of Alice 

mer ought to have been confeſs'd and a- 

ded, travers'd or denied, which is not 

any means done in this Caſe, as it ought 

be, 2s it is expreſly reſolv'd on Demurrer 

Hering and Blacklow's Caſe, 3 Cro. 30. | 7 
Note, There was no occaſion to give Co-. When one 
ur to the Plaintiff in this Caſe, becauſe juitifics in 

; 3 reſpaſs as 

e Juſtification is as Servants to Thomas Cat- Servant, he 
. by all the Juſtices : And need not 
chaps if there had been a ſpecial Demur- give Colour. 
to the Bar, it had been ill for that Cauſe; 

d for that, vide the Caſe of Hargrave and 

nd in this Book. : 


A 


Johnfon verſus Wyard. 
EH. 2 & 3 Fa. 2. Ret. 1397. E. B. 


OUNT. for breaking his Cloſe called the fo. 1344. 
Stone Quarry, digging his Soil there, and 

Jing away 100 Cart-Loads of Gravel, &c. 

„ That within the ſaid Cloſe from the Time 

roof, &c. there had been a Gravel. Pit in which 

luhabitants of the Pariſh of H. had uſed 70 dig 

vel for the Reparation of the High Way, &c. 

ſo after neceſſary Averments they juſt ifie, De- 

rer, G. „„ 


— — 


1 This 


> 


IN 
fo. 1346. 


| ded for the Reparation of the High Way 


prentices, Children and Servants are co 


too general and uncertain, and the Perſq 


Gateward's Caſe, It was alſo ſaid, that thi 


ſequently for Gravel and Neceſſaries to! 
pair it; and Inhabirants may preſcribe {0 


dA Cuſtom to take Ruſhes to ftrew the Chi 


and Butis's Caſe, 3 Cro. 434. and the Cal: 
the Mayor and Burgeſſes of Lyn verl. I 
{which is reported in 3 Levinz) were cl 
to that Purpoſe. And as to a Confideratl 


Treſpaſs. 


This Caſe was argued in Trinity Ten 
3 Fac. 2. by the Council of both ſides ; 4 
for the Plaintiff it was ſaid, that the Preſe 
ption was not good, either as to the Perſo 
or as to the things in which the Preſcripti 
is alledg'd ; for it is alledg'd in the Init 
tants, under which Word Sojourners, J 


' . Feier r cc ..* tro Sc 


priſed, as 2 Inf. 703 is. And therefore 


are not capable to preſcribe for Matter 
Profit or Charge in another's Soil, G 


was no neceflity to ſupport fuch a Cuſto 
for ſeveral Statntes have ſufficiently pro 


—_— [ —_ —_— a © ca Gl a 


without the Aid of any ſuch Preſcriptio 
and if there had been any ſuch Preſcriptio 
it had been annihilated and defeated by d 
{aid Statutes, And laſtly ic was infiſted, t 
it was unreaſonable that the Plaintiff's) 
only ſh8uid be ſubverted and deſtroyed! 
the Benefit of others, without any Conli 
ration given him for it. 

On the other ſide twas ſaid, that the | 
habicants may preſcribe for a Way, and 


as 8 dc." {a 


atering-placs, 1 Inf. 56. a. Weſtbury 1 
Powell's Caſe (which is reported in 3 Cre.66 


is good, March 16. Bond's Caſe, and 5 


the Preſcription in this Caſe is no mor 
= — the Preſcription to have Elton 
Vol. 0 2 5 rr om _ | 


Treſpaſs. 565 


for the Reparation of Old Buiidings, and 
for the Erection of New Buildings ; and that 
hath been adjudg'd good without alledging - 
a Conſideration, as in the Counteſs of Arum 
del's Caſe, 2 Cro. 25. But a Conſideration in 
this Caſe may be eaſily intended, and then 
it ſufficeth to ſupport a Uſage time out of 
Mind ; for perhaps the Plaintiff was bound 
by the Tenure of his Land to repair the 
Way, and ſo to be at the whole Charge of 
it, but now he is only at the Charge of the 
Gravel. Twas alſo ſaid, that the Inhabi- 
tants in this Caſe did not claim any Liberty 
or Profit to take to their own Ule or Bene- 
fir, but only to the Publick Uſe and Benefic 
of others, and therefore there is great Rea- 
ſon to ſupport ſuch Uſage, if ſo be it may 
be by any Means ſupported. And as to the 
Statutes, it was ſaid, that no Alteration is 
made by them as to the Caſe here, for they 
are 1n the Affirmative, without any negative 
Words, The Caſe was order'd to pe argu'd 
the next Term : ſed partes inter ſe concordave- 
run? LE 


2; 
a- 


** * — 


Kilborne verſus Vallence & al”, 
Hill. 2 & 3 Jac. 2. Rot. e. 


r breaking his Cloſe & inter alia, fo. 1345. 
for breaking down” 20 Perch of his Hedges, 
and 20 Perch of bis Ditches, Bar, That one A. 
Gray was ſeiſed in Fee of the Mannor of D. and 
that he, &c. A tempore Cujus, &c. had uſed to 
dig in any Cloſe, &c. within the Village of S. for 
Coals, &c. except Gardens, &c. as appurtenant to 
ibe ſaid Mannor, per quod, &c. Replic', De 
— — Injuria 


Mow + 


EE 
S 


- Ax 
& IE IRIS o 
* 9 j- = -— AC — tu." — 


, » 
5 
4 
5 5 
9 
x a 
_ 
s "1 
* 2 
- tl p 
1 
r 
i 
4 
TER 
1 
8 
? , 
1 
: \ 
7 $ y 1 
1 
19 + * 
Ly 
44 1 . 
Fe wo + 
9 15 
1 
on” 
3 
4 4.4 „ 
1 
1 
1 L IT 
15 7 +1 
Ws 
C gf 0 
0 N TI 4 
"8 
"s <7 
15 
35 = 
14 
* F 
W; 
Py 
WA 
1 * 
© 
"Ii 
n 
v4 © * | 
+ 
"oF 
* . * 
"' 
'Bg 
WI 
{4 
1 
bi 7 
4k is 
TOs 
x 1 
1 
5 14 v 
if 0 % 
2H td. R; 
©! \ 4 
1 
* 31 
7 > T8 b 
45 23 1 
. | % x 9 
þ 9 
1 
4 A * * 
10 
1 1 
wi * 
93 
1 
1 
L * 7 op 
2.58 
. 4.8 
my = 
Cad + 
1 AT. | * 
+ 36 £8 
8 
_a » 
+ 
"4 i 1 . 
1 
— 18 0 
. ; 
* l 
74 = - 
$4 
BS 
Ws 
195 
” BEE 
* y 
1 4 2 i 
1 
WE |; | 
RS. 
1 
1 
q 4 3 1 
* 1 
bs. 
d 2x 
1 1 
«50% 
SL 15 1 
fn L 4 
A. T 
1 en 0 
My 1 
y : 
4 44 
8 
WTR 1 
: 6 \ 
47 
n 
i” 4: ' 
187 
- 
N of 4 12 
” 4 1 
17. 
* 0 
1 
bt 
! 
5 
7 
+ 
F 
if 
* 
N | 
| 
1 
EG | 
1 } 
« #*1 
a> 
PI” 
41 


Was adjudg'd for the Plaintiff, becauſe the 


| Treſpaſs. 


Injuria ſua propria abſque tali Cauſa: 7, 
which Replication the Defendants demur. 
Levinz, of Council with the Plaintiff tock 
an Exception to the Bar, that the Treſpaſ; 
in the Declaration was alledg'd to be int 
alia, cum porcis ; and the Juſtification is; cum 
Carucis & awveriis Caruc* ill trahen', which can't 
by any common Intendment be extended to 
Hogs, which is a thing that never was ſeen, 
Another Exception was taken by the 
Court, viz. that the Declaration is for break- 
ing and levelling twenty Perches of the 
Hedges and, twenty Perches of the Ditches, 
and they juſtify quod ipſi aperuerunt convenien 
E neceſſar viam, and that may be without 
breaking down twenty Perches of Hedges, 
Cc. and then nothing is pleaded to the Reſi- 
due; and fo the Declaration is not anſwer'd: 
But they ought to have pleaded Not. guilt) to 
part, and juſtified for the reſidue, or juſtified 
for all; and for that Newhall and. Barnard's 
Caſe, Nelv. 235. was cited, where in an A- 
ction on the Caſe for ſtopping three Lights, 
che Defendant juſtified ſtopping two of them 
and part of the third; and on Demurrer it 


Juſtification was in part only, and if he doth 
not juſtify in the whole, he is guilty in the 
Whole; and therefore he ought to have 

pleeded non culp' to part, and ſhewn what 
part in certain, and juſtified to the reſidue, | 
And therefore for this Exception Judgment 
was given for the Plaintiff in this Caſe by 
the Opinion of the whole Court, without 
any Reſolution concerning the Validity of 
the Preſcription, or whether the Replication 
was good without a Traverſe of the Preſeri 
ption. But vide for that Hob. 76. Banks and Par- 
ker's 


County Court, Demurrer, &c. 


Treſpaſs. 
ers Caſe, 3 Lev. 48,49. Wells and Cottere!'s Caſe, 
and Nota and 65. Furſdon and Weekes's Caſe. 


Popfewell verſas Golling & al. 
Hill. 2 & 3 Fac. 2. Rot. 1890. C. B. 


| FIOUNT' for taking a Gelding and a Cow. 


Fuſtification by Fi fac' on a Fudgment in a 


Judgment was given for the Plaintiff for 


E thee Canſes,. hu | 


1. Becauſe the Names of the Suitors be- 
fore whom the Court was held, were not 


named. * 
2. Becauſe twas not alledg'd that any 


Plaint was enter'd ; and for that ſeveral Ca- - 


ſes were cited to be adjudg'd accordingly. 
2. Becauſe a Recovery is pleaded againſt 


the Husband only, where the Action was 


brought againſt the Husband and Wife ; and 
tho *cis afterwards alledged that they were 
both convicted, yet that will not aid the 


former inſufficient Allegation. 


— 


Meller verſus Bocking. 


Hill. 2 & 3 Jac. 2. Rot. 446. C. B. 


OUNT for taking. a Com, &c. and det ain- 
4 ing it 8 Hours. Bar, That Car, 2. was 
ſeiſed in Fee of the Mannor of H. in Right of the 
Dutchy of L. and by Indenture under the Dutchy 
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fo. 1351. 


fo. 1353. 


4 * 


fo. 1353. 


Seal granted to J. S. all Eſtraies within the ſaid 
Mannor for 31 Tears; whereby he was poſſeſſed of 


all Eftraies, & c. That the Executor of the Ex- 
_ ecutor 
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Treſpaſs. _ 
ecu or of the faid J. S. being poſſeſſed, &c. Juven. 


ca præd' came within the ſaid Mannor; wheze. 
fore, &c. Demurrer, &c. 

An Exception was taken to the Bar, he. 
cauſe the Indenture under the Dutchy Seal 
was not produc'd in Court; ſed non alleca! 
becauſe no Advantage can be taken of i, 
but on a ſpecial Demurrer, Fevens v. Ha. 
ridge & U 1 Saund. 8, 9. 1 Sid. 308. ſame 
Caſe. But yet the Plaintiff had Judgment, 
becauſe the Bar did not anſwer the Decla. 

ration; for that is of the taking of Vacca, and 
the Juſtification is of the taking of Juvencs, 
which is an Heifer, which never had a Calf; 
whereas the Word Yacca alway ſuppoſeth the 
contrary, and they are alway diſtinguiſh'd 
in Pleading. | 


A e 2 WR 


Clerke verſas Johnſon & 40. 
Hill. 2 & 3 Jac. 2. Rot. 1913. C. B. 


F OOON for ſeveræl Treſpaſſes in two Cloſes call d 

Brickling Cloſe and Great South-field . 
Snape and Friſton. Bar, Judgment by De- 
fault againſt one Defendant as to part of the Treſ- 
paſs ; to the Reſidue they plead, that the Plaintiff 
was ſerſed in Fee of the ſaid Cloſes; that the ſaid 
Cloſe calld Bickling adjoin'd io a Common Field 
7 Snape ard Friſton, called the Common; 
that the Plaintiff, &c. a tempore cujus, &c. 
have repaired the Fences; that the Defendant H. 
was ſeifed in Fee of the Mannor of S. and that 
he, &c. a tempore cujus, &c. have had Com- 
mon of Paſture in the ſaid Field, &c. 5 
they put the Cattle in the Declaration into the ſai 
Field, and they eſcap'd into the Cloſes in the Decla- 
Vol. II. rat iqi 


co Treſpaſs. 

ation for want of Incloſure, per quod they en- 
d, &c. and drove them owt, Replic', de In- 
juria ſua propria, with a Traverſe of the E ſcape 
modo & forma. Demurrer, G. 

1. It was held by the Court, that the Bar 
was ill, becauſe the Preſcription for Com- 
man was not for Cattle Levant and Couch- 
an 


. | 3 
2. That the Traverſe of the Eſcape of the 
"actle for want of Encloſure, was good; 
put then it was objected, that the Treſpaſs 
uppoſed by the Writ is in the time of aw.” 
fans, for it concludes contra pacem ſuam, an 


n the time of King Charles II. and that was 


ide 2 E. 4. 24. 4. 1 Rolls Rep. 259. Noy 97. 
Sid. 25 3. vide allo 2Ven. 49. Maſſingburne and 
urrant's Caſe. But after the Writ it ſelf was 
bew the Plaintiff had Judgment. 


—_— — " 3 


Atkinſon verſus Hunter. 
Paſch. 3 Fa. 2. Rot. 559. C. Be 


OUNT for killing a tame Doe. Bar, That 
he was poſſeſt of twenty Acres of Land in Pa- 
Ich' de R. præd' for a Term of Years unexpired ; 
« ſo poſſeſſed, a wandering Doe came into the ſaid 
enty Acres, and he, not knowing the ſaid Doe 


+ 
|. The Court enclined to be of Opigion that 
at 


* Plaintiffs ought to aver in their Count 
t the Defendant knew the Doe was tame; 
if he did not know it, they enclined that 

| 5 | he 


he Treſpaſs in the Declaration is ſuppoſed 


ad a material Variance. And for that 


fo. 1359. 


us tame, killd it. Demurrer, for that the 
ea amounted to the General Iſſue, and is uncer- 


fo. 1361, 


570 


fo. 1361. 


inſiſted, that the Plaintiff's Gelding coil 


ſeiſed after the Death of Margery Upton, 
laſt ceſtuy que vie, by whoſe Death the Leal 


mended, and that the Defendant ſhould plea 


eorum optimum Animal, or 40 s. in lieu then 
„f; Proviſo that no Heriot ſhould be paid after il 
Vverſion by ſeveral Deſcents came to the Defendant 


per quod, &c. Ihereupon the Plaintiff af 


ſons: 


Treſpaſ, J. 


he was excuſable. But it was afterwards Or. 
dered that the Declaration ſhould be ſo , 


to it Non culp. 


Osborne verſus Sture. 
Trin. 2 Fa. 2. Rot. 302. C. B. 


S T for breaking bis Stable at the Pari 
/ Newton Ferrers, and taking a Gelliy, 
whereby he loſt it. Bar, That P. Sture the De. 
fendaws's Grandfather, was ſeiſed in Fee of certain 
Lands, &c. and by Indenture demiſed them to Do- 
rothy Edgcombe, habend' to her, her Executus 
and Aſſigns for 99 Years, if ſhe and one Margery 
Upton ſhould ſo long live, yielding after the Deal 
of the ſaid Margery and Dorothy ſuum ve 


Death of Margery living Dorothy; that the Re 


that the ſaid Dorothy took to Husband the nn 
Phaintiff and died; and afterwards 5 — did 


Oyer of the Indenture of Leaſe Demurs, and ſh 
for Cauſe, that it doth not appear that the Geldi 
was taken on the Premiſſes demiſed. 

The Council for the Plaintiff in this C 


not be taken for a Heriot for theſe Ra 
1. Becauſe no Heriot could be lawiulWur 
was derermin'd. For if an Heriot is reſeW 14 


on a Leaſe, that's Heriot-Service ; but ths 
Vol. II. 5 5 


Treſpaſs. a 


it ought to follow the Nature of all Services 
reſery'd on Leaſes, viz. that it be reſerv'd to 


be paid during the Term: but here the Term 


for 99 Years was determin'd on the Death of 
Margery Upton, and therefore nothing could 
be payable after her Death, no more than if 
Rent ſhould be reſerved payable after the 
end of the Term; and to that purpoſe the 
Caſe of Lanyon and Carver, 2 Saun. 165. was 
cited, where a Leaſe was made to A. for 99 


ſuper mortem C. Reddend & ſolvend” 3 l. in nomi- 
ne Heriotti poſt reſpectivas mortes A & B. and af- 
ter B. died living C. and conſequently before 
the Commencement of the Term ; in that 
Caſe it was adjudged that nothing ſhould be 
paid for a Heriot becauſe the Term was nor 
begun: and by the ſame Reaſon, no Heriot 


3, 84. 


he Defendant when he took the Heriot, and 
eriot- Service reſerved on a Leaſe is always 


perhaps Covenant lies by Reaſon of a 


Cr it. 5 
ou This Caſe is not like the Caſe of a Heriot 
geh e from a Tenant in Fee who holds of his 


ord by Heriot-Service, for there the Te- 
ure remains at the time of the Seiſure. Bro. 
it, Heriot 5. Fitz. Tit. Avowry 8 1. Rolls Abr. 
Mod. Rep. 216, 217. 


2. The 


ncident to a Reverſion. Minch's Rep. 46, 47, 


Years, if the ſaid A. and one B. ſhould fo long 
live, and that the Term ſhould commence 


fo. 1367. 


all be paid when the Term is ended. Kelw. 


In this Caſe there was nd Reverſion left in 


dntract between the Parties; but the thing 
t ſelf can't be ſeiſed, nor a Diſtreſs taken 


it, Diſtreſs 672. Nu. 8, 9, 10. Co. Lit. 47. b. 
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and it was ſhewn for Cauſe of Demurrer, thx 


on the Lands demiſed. 


during the Term: As if a Leaſe be made for 
99 Years, determinable on the Death of“ 


each of them, if A. dies living B and C1 


that in any Place, tho'-out of the Lands d 


Rep. 189. vide alſo the Caſes cited in d 


Treſpaſs. 

2. The ſecond Reaſon was, becauſe the 
Plaintiff being the Leſſee's Husband, came 
in only as Aſſignee in Law, and therefor, 
not within the Word (Aſſigns) mentioned in 
the Reſervation, for that's only intended Af. 
ſigns in the Deed, 2 Rolls Abr. 451. Randi 
and Scory's Caſe, reported alſo in Hetley 5; 
78. _ | FR. 

3. It was alſo ſaid for the Plaintiff, Tha 
adwitting his Beaſt might be ſeiſed, yet i 
could not be ſeiſed out of the Land demiſed, 


it did not appear that the Gelding was taken 


In the Debate of this Caſe by the Cour, 
it was agreed by three of the Juſtices, 

1. That Heriot-Service may be reſerve 
on a Leaſe for Lives or Years determinable| 
on Lives, if ſuch Heriot is reſerved payab 


B and C. reſerving Heriots on the Death di 


Heriot is due; and that's Heriot-Service, h: 
cauſe the Leaſe is not determin'd, but there 
a Reverſion ro which the Heriot-Servidt 
maybe mann. Eo 

2. That ſuch Heriot may be ſeifed, ant 


miſed ; wide for that 6 E. 3. 36. 4. Plow, Cin 
96. a. in Mantell and Redſolès Caſe, 3 7 
Odybam and Smith's Caſe, Goldsb. Reps 

3. That the Plaintiff was an Aſſſgnee i 
this Caſe within the Word (Aſſigns) and it 
that theſe Caſes were cited, Dyer 6. 4 and! 
Owen 125. 3 Cro. 26. 1 And. 123, 124. God 


Margen of the new Dyer fol. 6, b. and 25 


n 0 


Tre. 573 
e Caſe of Scorye and Randall, 2 Rolls Abr. 
1. The Report of that Caſe there, is not 
arranted by the Report of it in x Cro. 313. 
As to the principal Point in this Caſe, viz. 
hether the Defendant might feiſe a Heriot 
te Death of Margery Upton, the laſt Ce- 
qe vie, the Court were divided; for fo. 14«* 
o of the Juſtices held, that the Seiſure was 
ll juſtified, becauſe twas Heriot-Servite; 
d the Heriot was due immediately on the 
zath of Margery Upton ; and at that Inſtant 
Time there was a Reverſion in the Defen- 
nt, and then the Seiſure will have a Re- 
ſpe& to that Time. ; 2 
But the two other Juſtices were of a con- 
ry Opinion; for by the Words of the Re- 
ration the Heriot is not due 'till poſt mor- 
„c. ſo that there was no Reverſion at 
time when it became due: And to make 
Hleriot- Service it ought to be incident to a 
171 a Lc þ Ro 
On this Diviſion of the Court the Caſe 
s adjourn'd to the Exchequer-Chamber, and 
Trinity Term, 4 Fac. 2. it was argued be- 
e all the Juſtices of England, and then Pol 
fen pro Quer urg'd the ſaid principal Point, 
t by the Death of the laſt Ceſtuy que vie 
Privileges between the Leſſor and the Leſ- 
ceas d, and there was no Lord and Te- 
nt at that time. TEST TTT ROI 
e alſo made a Queſtion, 'admitting it 
s Heriot-Service, whether the Heriot 
ld be ſeiſed; for he ſaid twas only caſual 
vice, and therefore there is no reaſon _ 
t it ſhould be encourag'd, more than the 
ſerration of Rent or any particular thing; 
it a Capon be reſerv'd. yearly, yet the 
or cant ſeiſe it: And all the Authori- 
5 — 9 ties 
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ties for ſeiſing Heriots are between Lord 111 


tended beyond the Words themſelves, 1 
247. Latch, 99. Sury and Browne's Caſe, 5 0. 


he ſaid that the Words are plain, ber or ths 


ed to the Aſſigns; and if a Rent ſhould b 
reſerv' d to be paid by the Leſſee, it detet 


Object. If it be objected, that by this Con 
mtruction the Leſſor will be barr'd of his He-. 
ꝗ/cjt by any Aſſigument of the Leſſee; 
| fo.1369g: Reſp. There is Remedy by Covenant ſo 


Treſpaſs. 


Tenant, as Bro. Heriot 2, 6. Plow. Com, M4 
fell and Redſole's Caſe, 3 Cro. 32, 589. Aj 
admitting ſuch Privilege is annext to a 
cient Tenures, yet it doth not follow thy 
it belongs to Reſervations by Deed after the 
Statute of quia Emptores terrarum, &c. 

He infiſted alſo on a new Point, viz, That 
by the Words of the Reſervation no Catde 
of any Aſſignee were liable; for on Oye d 
the Indenture it ſelf it appears that the Word; 
are,Tielding and paying after the Deaths or Deceaſy 
of the ſaid Dorothy Edgecombe and Margery 
Upton, her or their beſt Beaſt ; by which Word 
no Cattle are liable except the Cattle of 
Dorothy Edgecombe and Margery Upton, or 0 
one © 

The Reſervation in this Caſe creates thi 
Duty, and therefore it ought not to be ex 


Mallory's Caſe, 3 Cro. 217. Richmond and But 
chers Caſe. But it was denied (as he aid 
to be Law in the Time of the Lord H. 
(vide for that 1 Vent. 161.) But in this Cal 


beſt Beaſt, and it ſhall not thereby be extcal$ 


mines by his Death. 


the 40s; but notwithſtanding the Agre 
ment makes the Law, and binds both Partiss: 
And he cited the Caſe of Randall and S, 
2 Rolls Abr. 451. as A Caſe in Point (in 

—_— ” which 


Treſpaſs. 
which: Caſe the Words of the Reſervation 
are all one with che Caſe here) that the Cat- 
te of the Aſſignee were not liable, but only 
the Cattle of the Perſons for whoſe Lives 
the Leaſe was made. But note, That is not 
varranted by the Report of that Caſe in 
1 Co. 313. 


* . - . — 2 a * 
— , * . o 5 


7 2 = 


Dale verſus Phillipſon & 1. 
Hill. 3 & 4 Fac, 2. Rot, 1536. c. B. 


NoUNT againſt p. and T. for breaking the 
. 7 8 Cloſe and chaſing his Cattle, and 


ifers and a Calf. Bar, 7 the Defendant T. 


fers and one Calf, and that the Plaintiff unjuſtly 
ul them out o c Read Poſſeſſion ; whereupon the De- 
mdant P. made complaint to the Sheri „ who made 
Warrant to the Def: 

ne be enter d into the ſaid Cloſe and chas'd the ſaid 
lifers, being among ot other Cattle: in the ſais Choſe, 
Kc, Demurrer, FT: 
The Plaintiff? 5 Council cook theſe Excep- 
ons to the Bar: EOS 


efendant Phillipſon was poſſeſſed of the ſaid 
kee Heifers and one Calf, ut de bonis ſuis 
rip. 

2. That no Place was alledg'd where the 
mplaint to the Sheriff was made, nor 
bere che Sheriff's Warrant. was made. 
* That the Defendant ought to have 
leaded that the Warrant was in n 


Oz But 


55 


king and drivin away other Cattle, viz. "three 


if - 7 . — p. was poſſeſſed of the ſaid three 


endant to replevy, Ec. where- 


1. Becauſe twas not therein ſaid that the 


fo. 1372, 


Bn 


fies the taking and driving away of thre 
Heifers, &c. of the Detendant Phillipſon, an 


ſwer'd, and that without doubt was a fat 


the Plainciff's Cattle. 


two ſeveral Days. Bar, non culp' to all ex 
ſaith, that there is a Cuſtom within the City f | 
be Foreign Takers to ſuperviſe all Spiced Cal 
and Bread brought to the common Markets h) 


to the Priſons, &c. That he was elected and ſui 


Treſpaſs. 

But none of thoſe Exceptions were reſoly 
by the Court; for it was agreed, that the 
Declaration was ill as to the chaſing the 
Plaintiff's Cattle firſt mention'd in the De. 
claration, becauſe the Species of the Ct 
{o chaſed was not ſhewn ; and therefore the 
Parties agreed to amend on both ſides. 

But another Exception was taken by the 
Court, viz. That by the latter Part of thy 
Declaration the Plaintiff complains of thy 
taking and driving away of three Heifers, & 
ipſius Fohannis Dale, and the Defendant juſt 


fo the Declaration as to that was not an 


Exception; for he ought to have plead 
non cul to the taking and driving away e 


** 8 — 4 8 
2 * . 


Palmer verſus Barfoot. 
Hill. 3 2 4 Fac. 2. Rot. 1832. C. B. 


oN for an Aſſault, &c. and taking, & 
| 1000 Spiced Cakes at Weſtminſter, 


the taking, &c. of the Cakes; and to them | 
to elect and ſwear yearly, ſuch a Day, in the Hi 
Mote, /ix Freemen of the Company of Bakers, 
Foreigner, and to ſeiſe and ſend that which is) 
a Foreign Taker, and that the Plaintiff being 


Foreigner brought the Cakes in the Declaratin 


Treſpaſs. 

the Stocks-Market, and on Inſpect ion he found 
them inſufficiently ba d; wherefore he juſtifies the 
ing the Cakes, and traverſes that be is guilty 
au; Weſtminſter, or out of the City, or at any o- 
ther Time, Demurrer, G&c. 
Theſe Exceptions were taken to this 
„„ . 
1. That the Defendant ought to have tra- 
rerſs'd that he was Guilty, Cc. out of the 
Markets of London. 5 

2. That the Cuſtom is alledg'd to chuſe ſix 
Bakers, &c. and then it's ſhewn that he himſelf 
was choſen to be one: But it's not ſhewn 
that any others were elected. 
z. The Cuſtom is alledg'd to be, to ſeiſe 
Bread ill bd, and he juſtifies the ſeiſing of 
Cakes, fed non allocat', for per Cur Cakes are a 
Species of Bread. „ 
4. Becauſe he ſays in his Plea, that on In-; 
petion he found the Cakes were inſuffici- 
ently ba; whereas he ought to aver in 
fact that they were inſufficiently bad, and 
that was held a good Exception per tot' Cur, 
and for that vide Sir Baptiſt Hicks's Cale, 2 
Cro. 390. and for that the Plaintiff had Judg- 
ment. There was another Fault in the Plea 
as it ſeems) /cil that by the firſt Part of the 
Flea the Defendant takes upon him to juſti- 
: the Treſpaſs at both Days, but makes no 
Juitification of the Treſpaſs the laſt Day, 
but in lieu thereof takes a Traverſe that he 
b Guilty at that Day, which is repugnant; 
but as it ſeems he ought to have pleaded at 
lt non culp' to the laſt Treſpaſs. Nothing 
as ſaid by the Court to the firſt and ſecond 
Lxceptions ; but Judgment was given for the 
laintiff on the fourth Exception. 


_ Osbuſton 


577 


fo. 1377- 


578 Treſpaſs. 
Osbuſton verſus J ames & 4. 
Paſch. 4 Jac. 2. Rot. 468. C. B. 

o NT for taking yy] driving 


| 1 . 1377. C fr he nt Dees , a away thy 
1 1 Lambs, Bar, That King James It. h bY 

' Letters- Patent granted to W. Risby and his Heir, 
|| | two Fairs within his. Mannor of M. Ita qual 
1 non ſint ad Nocument 8c. with all Toll, & 


Lig ro ſuch Fairs, ſpectan , appenden ſive conſuet 
+4 That the ſaid W. R. died ſeiſed, &c. and tha 
| 5 they deſcended to J. his Sch and Heir ; That th 
= Plaintiff at one of the ſaid Fairs bought of Perſmi 
—_— unknown 600 Sheep and Lambs, whereby 6 5. be- 
| came due for the Toll thereof, of which the Deſe- 
= dants gave Notice to the Plaintiff, and then reque 
al | fed him to pay it to the Defendants Servants tothe 


1 ſaid J. R. which he reſus d to do, wherefore thy 
g diſtrain d, &. Averment, That the ſaid Fairi 


4 not ad Nocument' &c. and that the ſaid Toli 
= reaſonable, arid that there is a Cuſtom to diſtrain, xc. 
10 belonging to ſich Fair. Replic' of the Privilege 
Bl of the Inhabitants of the of Dutch of L. a tempore 
b 4 cujus, 8c. to be quit of Toll of their Goods emend 
14 ſive vendend', of which he gave Notice to the Di- 
1 4 „ % % Demamer, os. 
7a fo. 1380, Theſe Exceptions were taken to the Bar. 
. That no Toll isexprefly granted by the 
Letters-Patent, and none is due by Law 
without an expreſs Grant, as 2 Inſt. 220. and 
other Books are. The Grant here is with al 
Tolls, &c. ſpectan ſive pertinen A ee 


I.” 8 
2 > = 3 - 
es ” TE x 2 
2 ny r — 
1 


—_ or appertinent to any Fair, and it can't be 
=_ ſaid accuſtom'd to be paid at any Fair, en. 
= Cept by Preſcription from time whereof, &c. 
= Which ous to be averrd, and the Lav 
= Lakes no Notice of ir. 
1 _ — 


conſuet talibus feriic, and rio Toll is appendant] 


Treſpaſs. 

2. That it's ſaid in the Bar, that the De- 
endants ceperunt & aſportaverunt the ſaid two 
ambs for Toll unpaid, whereas they ought to 
ave alledg d that they ceperunt & aſporta ver eas 
mine diſtrictionis, as it's reſoly'd on Demur- 
Wer in Smith and Sbeppard's Caſe, 3 Cro. 7 10, 711. 


aſe, that the Defendants took and diſtrain- 
d the Lambs for Toll. But the Court (ad- 
itting the Plea in Bar was good) were 
Opinion that the Preſcription for the In- 


ding to Smith and Gatewood's Caſe, 2 Cro, 
2, And then the Replication and Decla- 
tion being good, altho' the Bar was not 
dod, the Plaintiff ought to have Judgment, 
nd Judgment was given accordingly for 
at Reaſon, ; : | 


— ran 


6 PPP 
ANodoway verſus Lowder & 40. 

; Paſcb. 4 Fac. 2. Rot. 310. C. B. 

. 5 


OUNT for breaking and entring his Houſe, 


a, p. % by the Defendant L. and the De- 
ant P. pleads Not-guilty to the breaking and en- 
mr the Houſe in the Declaration, and to the reſi- 
juſtifies by Warrant on a Writ of habere fa- 


it be enter d into one of the ſaid three Meſſuages 
H. and deliver d Poſſeſſion, and by the Command 


Declaration out of the ſaid Houſe and put them 
tbe High Way in H. next to the ſaid Houſe, and 


lo cut, &c. which ſhe refuſed ; wherefore he put 
— A bis 


ut note it is before ſaid in the Bar in this 


bitants to be quit of Toll was good, ac- 


b poſſeſſionem F three Meſſuages in H. and 
ite Plaintiff in the Ejedt ment, took the Goods in 


left them, and that be 775 the Plaintiff 
9 


fo, 138r, 
taking bis Goods, and aſſaulting him at A. 


fo. 1384. 


Treſpaſs. 


his Hands on the Plaintiff, &c. who thereupen 0 


ſaulted him, and he defended himſelf, &c. qu 
ſunt idem reſiduum, &c. and traverſes thy | 


7s Guilty before or after the Retorn, &c. Repli 


de Injuria ſua propria, without abſque i 


cauſa. Demurrer, Cc. 
Firſt it was objected, that the Replicati 


Was ill, and it was ſo reſolved, becauſe! 


only ſaid that the Defendant did the J. 
paſs de Injuria ſua propria, which will in 
Caſe be a good Iſſue without the Words; 
que tali cauſa; but in this Caſe either | 
Writ of hab facias poſſeſſion”, or the Warn 
thereon ought to be travers d, 1 
Crogate's Caſe, Co. 8 1 

But then an Exception was taken t0 f 
Bar, viz. that the Defendant Pulen 
pleaded Not- guilty to the Treſpaſs int 

Houſe in the Declaration, and had alſo 
ſtified the Entry into the ſame uy 


virtue of the Writ of Hab' fac poſſeſſion” ; a 
not being denied on the other: ſide, th 


rul'd that the Bar was ill, according tot 


Caſe of Allen and Browne, 1 Rolls Rep. 49, 


But it was afterwards diſcover'd on peru 
of the Record, that that Exception tot 


Bar was a Miſtake ; for the Defendant 


pleaded Not- guilty as to the Houſe in 4 
don mention'd in the Declaration, and 


Juſtified the Battery, &c. by Entry into 


ther Houſe in Hinton by virtue of his 


rant, and therefore] udgment Was given 


; the Defendant. 


Note, The Heclarteion As to the Goo 


ill, becaufe the Quantity or Quality the 
is not expreſs d. But quære if it is not n 
far by the Bar, OY to Pill and 


ck's Caſe, poſtea Pa 
Vol. II. 4 150 
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Treſpaſs. I 
Note alſo, That the Defendant Pullen plead- 
| od that he enter'd into the Houſe in Hinton 
to deliver Poſſeſſion ſecundum exigent” brevis, 
and that he by the Command of the ſaid 
/Vinchefter took the Goods out of the ſaid 
Houſe, &c. but it is not ſaid that he deli- 
ver d Poſleflion to Wincheſter, &c. but no men- 
tion was made thereof on the Argument of 


the Caſe. . 


— * 3 * 
CE i —- > Pu 9 * —— 
1 2 


Coane — 


6 — — — _ or — 
by . ** : ' ps 
eat ramanriny 4. 3. 


— 8 . 


—— — 


Gardener verſus Perſton & Chapman. 
Trin. 4 Fac. 2. Rot. 629. C. B. 


2 T for entring into ber Houſe and Cloſe fo. 1385. 
and taking her Goods, Bar, Fuſtification by 
Warrant of the Sheriff on a Fieri fac' on a Fudg- 

ment againſt one Dun. Demurrer, &c. 

Judgment for the Plaintiff, becauſe the fo. 1386. 
Defendants did not appear and plead nec in Sb. 217. 
re. oe er ) 

| 2, Becauſe they pretend to juſtifie the en- Antea, pag. 
| tring into the Plaintiff's Houſe and Cloſe Poſes, pag. 
and taking the Goods, which ſhe alledg'd by 
her Count to be hers, by virtue of a Fieri 
fac againſt the Goods of Dun, and have not 
averr'd that they were Dun's Goods; and if 
there had been ſuch Averment, yet they 
ought to have alledg'd thar they were there 
by the Tort of the Plaintiff, or ſome other 
Matter whereby they might juſtifie the en- 
tring the Plaintiff's Houſe and Cloſe to take 
them; and for that vide 3 Cro, 245, 246. Tay- 

lor and Fiſber's Caſe, 329. Chapman and Thum- | 
blethorp's Caſe; 2 Rolls Rep. 55. Higgins and 
„ _zR . 
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582 


fo, 1387. 


8 OUN T for beeaking | his Cle call d Fear. 


_ digging and throwing up the Soil with Carts, &c. 


own Uſe, Stones out of the ſaid Quarries for the 
Repairs of the ſaid Houſe, &c. and that the Fence 
the Time, &c. wanted repairing by one ſuch grea 
due of the Treſpaſs. Quæ ſunt eadem, &c. ad 
aver that the ſaid Stone was neceſſary. : Demur- 


WY 


that Judgment was given for the Plaintiff, 
| becauſe *twas not ſaid in the Plea that the 


| Mo, 492. Eaſt and Harding's Caſe, and 3 Cv, 


Tr E ſpaſ. 5. 
5 Danby verſus Hodgeſon & 40. 
paſcb. 3 W, & M. C. B. 


by-low Moor, digging in his Soil, ad 
throwing out Earth and Stones, and taking ani 
carrying away rhe Stones to their own Uſe, and 


and Iron Inſtruments per quod, &c. The Defen- 
dants as to part plead non cul, and to the Reſidu, 
that the Cloſe in quo, &c. was 4 great Moor or 
Common Waſte, in diverſe parts whereof there mere 
open Quarries, and alſo many great Stones or Roch 
lying on the Surface of the Soil there ;, and that the 
Defendant Hodgeſon was ſeiſed in Fee of a Mi. 
ſuage, &c. and that he, &c. have uſed to dy, 
break, take and carry away, and have to their 


of two Parcels by Name of the above ment ion d Te- 
nements of the Defendant Hodgeſon before and at 


Stone, per quod, &c. and ſo they juſtiſie the reſi 


This Caſe is reported in 3 Lev. 323. Ani 


Stones were uſed or employed for Repairs, 
or ſaltem goon ſe retinent ad reparand. But be- 
ſide the Caſe there cited, vide 3 Cro. 498. and 
593. Gorges and Srandfield's Caſe, 


Vol. II. „ 


Treſpaſs. 533 
Fletcher verſus Fiſher, 
Trin. 3 M. & M. C. B. 


OUNT for cutting down, carrying away, fo. 1390. 

and converting two Oaks at S. Bar to the 

moerſion, &c. non culp', to the Reſidue that 

N B. was ſeiſed in Fee of the Mannor of S. whoſe 

fate the Plaintiff had; that within the ſaid 

amor there are ſeveral cuſtomary Meſſuages par- 

thereof; that within the ſaid Manor there is 

Cuſtom, &c. for the Lord to grant any of the ſaid 

eſuages, &c. within the Court of the ſaid Man- 

„, or any other Place, by Writing ſeaPd, or by 

riting under his Hand to any Perſon for Life or 

ves; that the ſaid R. B. then Lord, by Writing 

md and not ſeal'd, granted to the Defendant one 

the ſaid Meſſuages, &c. for his Life and the 

Wife of the ſaid Lord, and that he was admitted 

ording to the Cuſtom, &c. whereby he was ſciſed, 

ic, in Dominico ſuo ut de libero Tenemen- 

d according to the Cuſtom, &c. that there is a Cu- 

m for every ſuch cuſtomary Tenants to cut down 

als growing, for the neceſſary repairing or rebuild- 

their Meſſuages, or any ancient Building, &c. per 

nod he cut down the ſaid two Oaks and applied 

em to the rebuilding an ancient Barn, &c. De- 

urrer, & C. of | = | „5 

This Caſe was never argued, yet I will fo. 139: 

ake ſome Obſervations thereon. 1 

1. Althoꝰ this manner of paſſing Eſtates is 

ange and unuſual, yet it hath been ſeve- 

Il times allow'd to be good by the Juſtices 

Aſſize in the North; and that by ſuch. 

mnts, the Grantees have Eſtates of Free- 

Id; And for that vide the Caſe of N Y 
| — 


"Treſpaſs. : 


and Oldfield, antea pag. 49. and 3 Bulſ, 239, 


OO 
> 


221. Flkinand Waſtel's Caſe. 
 _ 2, That (as it ſeems) the Eſtate in thi 
Caſe granted by the Lord ſhall continue 2 
ter the Death of the Lord, if the Cuſtom j; 
not to the contrary; and for that vide Roll; 
Caſe, Co. 5. 13. where tis adjudg'd, that if; 
Leaſe be made to A. and his Afligns for hi 
Life, and the Lives of B. and C. that 4. hat 
an Eſtate of Freehold to continue durine 
thoſe three Lives and the Life of the Surv, 
vor of them: And in the Report of thi 
Caſe in 3 Cyo. tis ſaid, that altho' ſuch Leſſe 
can't have any Benefit in his own Perſ 
but for his own Life, yet he hath the Rei 
due to aflign it. And in the Report of thi 
ſame Caſe in Moor 398. the Juſtices are d 
Opinion that if ſuch Leſſee don't aſſign iff 
the Occupant ſhall have it for the two Live 
after the Death of the Leſſee ; and for th 
vide Moor 8. Caſe 32. But I think that by tli 
Cuſtom of ſeveral Mannors in the North 
ſuch Eſtates have Continuance but durinſ 
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the joint Lives of the Lord and Tenant : MM 

that by the Death of one of them the Loi 7 

of the Mannor is entitul'd to a new Fine fore 

new Admittance; but nothing of that er 

pears in this Caſe, _ Pe he 

fo. 1393, 3- The Cuſtom is alledg'd to be, that ei 
y reſpective Tenant, ec. hath uſed to cl £ 
down Oaks growing on their reſpective I. 

nements ; but it don't appear by the Ple4il, 

Bar where the Oaks cut down by the Dr 

fendant were growing: So that he hath Hö 
purſued the Cuſtom, and that ſeems to be ,. 

fatal Exception. DIET ISO he 


4. It doth not appear by the Plea, th 
the Defendant had employ'd the Oaks int! 
Vol. II. Repair 


Treſpaſs 35 


Repairs in a convenient Time after the cut- 
ing them down and before the Purchaſe of 
the Original, but rather the contrary ; for 
the Treſpaſs is laid 20 Fuly 1690. which was 
. & M. and the Record is a Record of 
Vin. 3 M. & M. and the Defendant hath ju- 
tified the Treſpaſs the very Day in the De- 
claration 5. Ideo quære if the Declaration is not 
il for that Caufe. 3 
g. The Defendant in the former Part of, In Treſpaſs 
is Plea hath pleaded non culp' to the Conver- 197 faking 
on of the Oaks to his own Uſe, and hath the Conver. 
otwithſtanding juſtified the diſpoſing them ſion is only 
o the repairing the Barn, which was his in Aggrava- 
Barn for the Time, which ſeems to be a Con- n 4 wal 
erfion to his Uſe, but juſtifiable by the 
,uſtom, and therefore quære if that part of 
he Plea ought not to have been omitted, 
viz, the pleading of non culp of the Conver- 
on, &c. and the rather becauſe it ſeems to 
x alledg'd only in Aggravation of Damages, 
sit was adjudg'd in a Caſe in C. B. between 
dal and Smith & al intrat' Trin' 12 W. 3. 
Rt, 1789. In which Caſe, in an Action of 
reſpaſs for taking and carrying away the 
Plaintiff's Goods, and converting them to 
he Defendant's Uſe : On a general Demur- 
er to the Bar, an Exception was taken to 
he Declaration, that two Actions of two di- 
inet Natures were join'd in one, which 
ught not to be; ſed non allocatur ; for per Cur” 
t is only alledged in Aggravation of Da- 
ages. And it hath been alſo adjudg'd, that 
tin an Action of Treſpaſs and falſe Impri- 
onment the Writ is general, but the Count 
of an Impriſonment till he paid a Fine, yer 
hat is no Variance ; becauſe tis only. in 
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| fant in a Cloſe calPd Speltriggs his Freebold, qua 


| ſaid Cattle were Damage feaſant, Several D 


M. 2. Count for the like Treſpaſſes 5 Sept. 


the Defendants de Injuria ſua propria, &c. gn 
viter & immoderate percuſler” 8&c. and | 


ſeiſed in Fee of a Meſſuage in Rippon, and 
> ſpecial and an intricate. Preſci prion for Comm 


murrers to the ſaid ſeveral en th 


Mich. 4 V. & M. Judgment was given fo 
the Plaintiff ni, c. as it is ſaid in the Co 


the Judgment pronounc'd by the Court wa 
for the Defendants, and that the Attorſeſ 
for the Deſendants had receiv'd Coſts tax 


Treſpaſs. 
Aggravation of Damages, and a Conf, 
quence of the Impriſonment. 


— — 3 — 5 
Cundall verſus Hodgſon & 40. 
Trin, 4 W. & M4, Rot, 314. C. B. 


Fo DN for a violent Battery of the Plii 
tiff s Cattle primo Septembris, 3 W. 


ter, in chaſing. 8c. 3 Horſes, 3 Oxen, 3 Cm 
3 Heifers. Bar, Juſtifcation for Damage |: 


N 7 


ſunt eadem. Replic' to the firſt Treſpaſs, th 


thereupon ; and to the Battery of the three Horſe 
in the ſecond Count, the Plaintiff pleads that he yd 


(for which vide the Pleading at large) And ioil 
Reſidue of the Cattle in the ſecond Count, he plead 
de injuria ſua propria, with « Traverſe thatt! 


0 
v 
* 


Cauſes of two of them, and ſgveral Joinders, &c. 


Book; but I am poſitively inform'd by thi 
Attorneys on Record of both Parties, tha 


by the Prothonotary thereon. But admit 
ting Judgment was Pronoune'd by the Co 
yet the Opinion of the Court could not bt 
collected thereby; becauſe the Defendant 

— —— —— 


Treſpaſs. . 


having demurr'd, Judgment by the Courſe 
of the Court is to be given againſt them if 


ague the Demurrer ; and as it appear'd by 
he ſaid Book no Council then appear'd for 
the Defendants. But I was inform'd by the 
Plaintiff's Attorney, that altho' ſeveral Mat- 
ers are ſhewn for Cauſes of the firſt Demur- 
er, yet that was only to amuſe the Plain- 
if; and that the ſole real Caufe was, be- 
Rule as to the firſt Treſpaſs the Words (apud 
Mon pred”) were omitted in the Replication 
o the firſt Treſpaſs. 


ä 


Huſtler verſus Raines. 


OUNT for breaking bis Houſe and Cloſe, 8 
inter alia for taking and carrying away a 
id of Poſts, Bar, That the Houſe 


ſe were the Defendant's Freehold, and thereupon 
mands . Demurrer, for that the 
1 f ad not aſſign'd any Place de novo where- 
4. 4 

jo Treſpaſs to be done in the Place in the Defen- 


Bar ſpeci fd. 


[The Defendant's Council inſiſted, on two 
Ceptions. Ka, TT : 


thin a Traverſe ; for his Replication don't 
tain any new Aſſignment, for that al- 
Js alledges, that the Place mention'd in 

_ ue it 


I. That the Plaintiff ought to have con- 
led his Replication ad Patriam, and not. 


587 


o Council appears for the Defendants to 
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(o. 1399: 


it call'd. 
lines Houſe, and the Cloſe Rajnes Cloſe, his 
rhold, c. Replic', de Injuria ſua pro- 
a, &c. with a Traverſe that the Houſe and. 


id Treſpaſs was done, nor had alledg'd the 


bo. 1401. 
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| fo. 1402. 


hold, and not the Defendant” s Freehold, E 


Tienement 1, 2, 3, 7, 8, 10. Ashton s Entr. 504 
and in 11 H. 4. 90. 4. Iſſue is taken accord- 
ingly by Rule of Court, and Vide f for that 11 


Replication. before the Traverſe, the Treſſ 
paſs in taking and carry ing away a Car 


Whole Declaration. Lutwyche was of Coun 
eil with the Defendant, Girdler pro & Over”. Thi 


another Caſe between the ame Parties ft 


Treſ be 


it is al? quam in barra ; but he agrees with the 
Defendant, that the Place alledg'd .in the 
Bar is the true Place where the Treſpaſs ws 
done, and which is in. Controverſy between 
them ; - and then the Bar is not to be taken as 2 
common and fictitious Bar, but as a real Bar, Wl 
and the Parties ought to demean themſelves 
accordingly in pleading, and that will fully 
appear (as I conceiye) by the following Ca. WW. 
ſes, which for Brevity ſake I will only name, WW 


3 Cro. 812. Prettiman's Caſe, Cro. Eliz. 40 
Crouch. and Freeſton's Caſe, Pop. 109. Fenno ; in 


Caſe, 1 Jones, Done and Smithurſt's Caſe, 

Cro. Car. 384. King v. Coke ; and if it be ſo bl 
then it will follow, that the Replication at 
with a Traverſe, as here, is ill; for it ought My, 
to conclude thus, viz. chat it wis his Free. p. 


hoc petit quod inquirat per patriam : And ſo ar 
fix. Precedents in Raſtal Tit” T1 reſpaſs en Frank- 


H,, 00. ct. 
Another eden Was taken, that in thi 


Load of Poſts is omitted, and that was hel 
to be an incurable Fault, and the Defendan 
had Judgment : for by. reaſon of that Omi 
ſion the Plaintiff had not maintain'd hi 


Judgment was given Mich" 5 V. & M. Vi 


ſtea Pag. 


Vol. n. . Cad 


F;eſpaſe. 
Cade werſus Hillary & a. 
Tilt. 7 W. 3. Rot, 1273, G 1294; C. B. 


Leather, &c. Bar to part non culp', 10 
3 the Re 22 Fuſt ification by force of the Statute 
if + Jae. 1. ok 22, concerning Tanners, &C. 
Demurrer, 
Taeſe Exceptions were taken to the Plea 
in Bar. 
1. That the Statute is miſrecited ; for the 
Plea is, that the Statute of 1 Fac. x. was made 
at a Parliament held the 19 March in the ſaid 


Prorogation of the ſaid Parliament to the 
ſaid 191mhy Day of March, at which Day the 
ſaid Act was made, and therefore the ſaid 
A& ought to be pleaded as an Act made at 


of Ford and Hunter, 2 Cro. 111, and Co. 4. Inſt. 
27. and ſeveral other Books are. 
2. That the Statute requires, That Shoes, 


md waxed, and in the Plea tis ſaid cum bono 
flo bene applica , inſtead of filo bene torto. 

3. That the Statute is, quod nulla perſons 
me occuparet Miſterium Calcear Ang! of a 


tis not averr'd in the Plea that the Plaintiff 
it the time, c. occupavit. Miſterium, Cc. 
4. That the Declaration 1s that the De- 
endants ceperunt On aſportaverunt calceos pred”, 
nd the Act, Paragr. 32. is, that if the Search- 
1s on their Search find any Shoes made a- 
ainſt the ſaid Act, they may ſeiſe and re- 
ain them till they are try'd by the Tryers 
P FO appoints 


N , 
* 


Year, whereas the Statute was made at 2 


the ſaid Seſſions of Parliament, as the Caſe 


Kc. ſhould be fow'd with good Thread, well rwiſted 


Cordwainer or Shoemaker, faceret, &c. and 


OUNT for taking 40 Shoes and 20 Pieces of fo. 1402+ 


fo. 1459; 


fo. 14107 


Treſpaſs. , 


appointed by the Act; and it is only (aid hy 
the Plea, that they on their Search found 
that the Shoes were inſufficiently made, cont 
formam & effettum Statut pred”, whereas i: 
ought to be averr'd in Fact, that they were 
inſufficiently made; and it ought alſo to he 
ſhewn what was done with the Shoes aft: 
the Seizure. The Plaintiff had Judgment 
but whether for all the Exceptions, or on 
which of them in particular, I can't certain 
ly ſay. Wright the King's Serjeant was d 
Council with the Plaintiff, Lutwyche with the 
Defendant, 
Nota, It hath been reſolved in the Caſt 

of Jaques and Chandler, which intrat' Mid 
9 V. z. Rot. 379. C. B. that the ſaid Statut 
JJ 
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Walker ver ſus Freeby 2 Holmes. 
Hill. 7 W. 3. Rot. 342. C. B. 


6 OUNT for taking and carrying away | 
A 4 Gelding and Mare, & c. Bar to al, præteril 
taking and carrying away, &c. non culp' and tb 
they juſt ifie by the Sheriff's Warrants on three ſeu 
ral Fudgments in the County-Court, Demul 
Ter. To 
Theſe Exceptions were taken to the Þ 
inthis Cale: : FEE 
I. That it is ſaid that the firſt Plaint s 
levied ad Cur” Willielmi Collins nuper Vic, wht 
as it ought to be ad Cur Willielmi Collins adi 
CCC 1 
2. That the Allegation, that after ti 
Plaints and before the Judgments, taliter) 
ceſſum fuit, Oc. was not good in a Count 
3 1 


Treſpa /. . 


Court, 2 Jones 185. Butland verſus Michel „Ad- 
judg d on Demurrer that it is ill if the Pro- 


ceedings in an Hundred- Court are fo plead- 


ed. 


eeried; for Cauſes of Action accru'd within 


e Juriſdiction of the Court: But no parti- 
WT cular Place is alledg'd. 

| 4- Becauſe no particular Place is alledg'd 
Wl where the Sheriff's Warrant was made, and 
Al that is iſſuable, r Rolls Rep. 135. Milton and 
8 4's Caſe ; where *cis reſolv'd that the Place 


where the Warrant of a Juſtice of Peace 

was made ought to be alledg'd, and ſo is 

14 H. 8. 16. a. per totꝰ Cur”. . 
5. That the Sheriff's Warrant ought to be 


liffs, as here, as appears by the Precede:is in 
Dalton's Office of Sheriffs 4.19. 5 

6. That on a Levari out of the County- 
Court, the Goods can't be ſold, but they 
ſhall be only taken as a Diſtreſs, and put in- 
to a Pound, Br. Execut 80. Dalton 419. unleſs 
there be a Cuſtom to ſell 'em; and if there 
was, the Defendants ought to alledge it ; 
Vide for that Keilway 106. a. 


0 


be de bonis & catallis. 5 
Judgment was given for the Plaintiff, but 


not declare. But Poel Juſtice gave this An- 


ſaid that the Plaint was levied ad Cur Millielmi 
Collins, whereby tis implied that he was then 
Sheriff, And to the fourth Exception he 
aid, that the Warrant was made in the 
Court when Judgment was given; for it is 

| P 2 {yy 


z. Becauſe 'cis ſaid, that the Plaints were 


directed Ballivis Vic, and not to ſpecial Bay- 


7. Becauſe the Levari is to levy the Mo- 
ney de terris & catallis, whereas it ought to 


for which of theſe Exceptions the Court did 


lwer to the firſt Exception, viz. that ir was 
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Quer poſtea ſcil eiſdem die & anno præd Willy, 


ings in ſuch Inferior Courts may be pleadel 
by a taliter proceſſum, &c. And wide for that 


garth and Linham Cloſe, & c. Bar, non culp 
to Part, and to the Reſidue he pleads a Fudgment fi 


paſs, and avers the Identity of the Cauſe of Adin 


fore the Plaintiff in his Replication oug| 


. 5 Free 


| Treſpaſs. 
ſaid, ſuper quo quidem Judicio ad proſecutim 


mus Collins adtunc Vie & c. per quoddam Warr. 
tum ſuum, and thereby it ſhall be intendeq 
that the Judgment was given, and the Wu. 
rant made, all at one Time and one Place, 
Note, That as to the ſecond Exception, it 
had been of late adjudg'd, that the Proceed. 


Lane and Rovinſon's Caſe, 2 Mod. Rep. 10, 
and 195. Higginſon and Martin's Caſe, 


PW 


_ Huſtler verſus Raines. 
 Paſch. J N. 3. Rot. 398. C. B. 


O UN for ſeveral Treſpaſſes, and inter alit 
for breaking his Cloſes called Huſtler' Fore: 


the Defendant in another Action for the [ame Tri 


Demurrer, c. 3 

Levinx of Council with the Plaintiff in 
ſiſted, that the Judgment in the former Act 
on was not any Bar in this Action, because 
there was a ſpecial Cauſe of Demurrer 1 
the former Action, for that the Plaintiff ha 
not made any new Aſſignment whereby 
had agreed that the Treſpaſs was made 1! 
the ſame Houſe and the ſame Cloſe men 
tion'd in the Bar, viz. Raines Dwelling-bi 
and Raines Cloſe, his Freehold ; and ther 


not Have congluded with a Traverſe, thi 
the Hpaſe and Cloſe were the Defendant 


Treſpaſs. 


Freehold, with an Averment Et hoc parat' eſt 
zerificare ; but ought to have pleaded that it 
was his Freehold, and not the Freehold of 
the Defendant Et de hoc pon ſe ſuper patriam, as 
was alledg'd by the Defendant's Council. 
And he agreed that the Treſpaſs ſhall be in- 
tended to be done in the Places mention'd 
in the Bar, becauſe nothing was ſaid in the 
Replication to the contrary. Ke further ſaid, 
that in the former Action there was a Diſ- 


omitted a Cart-Load of Poſts and other Things, 


nothing to the Merit or Matter of the Acti- 
on, and therefore the Judgment in that for- 
mer Action ſhall be no Bar in this latter A- 


ms Caſe, 3 Cro, 667, 668. Sir Humphry Fer- 
„s Caſe, Co. 5. 29, Piggott's Caſe, and Ingram 
and Bray's Caſe, which Caſe is now report- 
d in his 2 Rep. 218. and in 1 Vent. 314. by the 
Name of Tothil and Ingram, and Lepping and 
Negev in's Caſe, 1 Mod. Rep. 297. 
He alſo ſaid, that the Declaration in the 


Worſe and Raines Cloſe, and the Declaration in 


Hue, and in two Cloſes call'd Huſtler's Fore- 
zh and Linbam Cloſe ; and things ſo differ- 
nt can't be averrd to be the ſame. 


ar in the former Action was a good Bar in 
his; and for that he cited Ferrer's Caſe, Co. 
where tis reſolv'd generally, that when 
chafWQ bc is barr'd in a perſonal Action, on Demur- 


mr he is barr'd as to that or the like Action 


rec Hs 2. for 


continuance ; for the Plaintiff in the Induce- 
ment to the Traverſe in his Replication, had 


which were mention'd in his Declaration: But 
he ſaid that thoſe things were but Slips, and 


tion; and for that he cited Co. 5. 32. Robin 


ormer Action was for a Treſpaſs in Raines 


bis Action is for a Treſpaſs in Huſtler's Farm- | 


Twas argued on the other ſide, that the 
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fo. 1420. 


ction; whereby 'cis implied, that if the for. 


Bar whatloever the Cauſe thereof be. And 


Term before) and then the Court took time 
to adviſe, but no Judgment is enter d on the 


Judgment. But (as I apprehend) the Opi- 
nion of the Court was with the Defendant: 


Treſpaſs. 


for Ever, and ſo is Co. 6. 46. Higgen's Caſe. 
d he faid that Robinſon's Caſe was for him; 

- ir was there adjudg'd that the firſt Action 

o Bar to the ſecond, becauſe by the 
ment in the former Action the Plaintiff 

1% Par 1 2510 the Action of the Writ, [c/ 
dne any Action as Adminiſtrator, and 
hecauſe he had only miſconceiv'd his A. 


mer Action be not miſconceiv” d, that the 
Judgment in the former Action ſhall be a. 


as to the Averment, he ſaid, that the Aver- 
ment well lies, for Clanſum ef nomen coll li. 
vum, as Piſci is, 4 H. 6. 11. 


This Caſe was argued in Trin Term, //. 3 
3. by Lutwyche pro W! Quer, and by Salt; 0 lr 


Def? (the preceding A Argument being in Hi 
Roll, and no Rule is to be found for any 


and I am well aſſured that the Opinion ol 


Poel Juſtice was ſo, for on one of the ſaid : 
Arguments he declared his Opinion to be lo; , 
and he mention'd the Caſes before-cited 0 „ 

the part of the Defendant. And as to the 3 
Caſe of Leppin and Kedgewin, 1 Mod. Rep. 207. * 
he ſaid, there was no Caſe in Law like i: * 

And therefore, as it ſeems, that Caſe was ne — 

Law. He alſo laid that the Averment = 
good. . 


Note, That Levinz in the Objection take 
by him as to the ſaid Averment, ſaid, tha 
the Declaration in the former Action wal 
for breaking the Plaintiff's Houſe and Clolt 
call d Raines Dwelling- — and Raines Cli* 

Vol. II. but 


Treſpaſs. 


but that is not ſo ; for it was for breaking his 


gen to the Places where, Cc. But never- 
meleſs (as it ſeems) it is agreed by the Par- 
ties, that the Places where, &c. were ſo na- 
ned becauſe the Plaintiff did not contra- 
dict it by ſaying that the Places where, &c. 
were al quam in barr. | 

Note alſo, That in the Engliſh Preface to 
Co, 8. fo. 5. b. it is ſaid, that in perfonal Acti- 
ons concerning Debts, Goods or Chattels, a 
Recovery or Bar in one Action is a Bar to 
znother, and thereby there is an End of 
be Controverly. 

And as to the Averment in this Caſe, wide 


largely reported in x Leon. 318, 319. Vide al- 
ſo Lechmere and Toplady's Cale, * 1 Vent. 169, 


Court, that on ſuch Averment as in that 
Caſe, the Averment may be travers'd if the 


ü might have been in this Caſe. 
When a Judgment in one Action ſhall be 
2 Bar in another, and how the firſt Judgment 
in ſuch Caſe ought to be, wide 3 H. 4. 2. 
. 11. 3 H. 4. 11. pla. 13. 3 H. 4. 18. pla. 3. 


J 


between Huſtler and Raines, antea Pag. 587. 


1 — 


n 


or that Caſe is in Ven, 2. 169, 170. 


Cloſe and Houſe without Name, as appears 
by the Plea in Bar, wherein thoſe Names are 


Hudſon's Caſe, Co. 4. 43. but the Caſe is more 
70. where 'tis {aid to be the Opinion of the 


irſt Action be miſtaken ; and ſo (as it ſeems) 


Co. 8. 62. b. & Nota. Vide the other Caſe 
' The Original is ſo, but it ſeems to be miſprinted, 


. 
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Catlin verſus Milner & Vs". 
Trin. 7 V. z. Rot. 1213. C. B. 
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OU NT again Baron and Feme, for breal. 

ing and entring his Cliſe at S. and taking 

and carrying away bir Goods, and detaining ti 

Poſſeſ/icn of the Houſe, &c. Bar, to all except tle 

reg king and entring the Houſe, and taking an 

carrying away the Goods Non culp', and that thi 

quſt ifie by Diſtreſs for Rent reſerv'd on a Leaſe mak 

by the Baron to the Plaintiff. Replic', That il 

Feme after the Diſtreſs uſed and ſold the Gud, 

Rejoinder, which is a Fuſtification 'by Force « 

_ the Statute of 2 W. & M. cap. 5. which givs 

| Authority to ſell Diſtreſſes, &c. Demurrer, fu 

that the Matter f the Rejoinder is a ſubſequent 

Matter, not fortifying the Bar, but is a Departu 

from it ; and becauſe the Matter in the Rejoinder i 

ſuppos'd to be ſecundum formam Statuti, an 

the Matter in the Bar is ſuppos d to be ſecundum 

. communem Legem. ; 

Fo. 1425. Theſe Exceptions were taken in this Cal 
CCC Conncil. : [5 

Plea that the 1. To the Bar; wherein it was pleaded 

Baron is ſei- that the Defendant John was ſeiſed in Din 

oo E nico ſuo ut de feodo of the Houle in the Dec 

ation, in the Right of Mary his Wife, whic 

is not good Pleadipg; for they are both ſel 

ſed in the Right of the Wife, and fo at 


ne Al the Precedents. 
1 2. Exception to the Bar was, that by hf 
quod ip, non Declaration the Defendant Mary the Wi 
ſunt cul where is only charg'd to be the Treſpaſſor, and yi 
the Feme is, both of them as to all the Treſpaſs pre! 


| Sith 7 Kc. have pleaded quod ipſs non ſunt inde cu 


Treſpaſs, it's biles; and ſo they have pleaded Non culp'toth 
| i | Yol, II. | e detain 


o. 1427. 
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Treſpaſs. 

detaining of the 8 of the Houſe, and 

that is ll Pleading after Verdict; and ſo tis 

adjudg'd between Cox and Crapne!, 3 3 Cro. 883. 
which Judgment was affirm'd in 2 Writ of 

Error, as appears in 2 Cro. 5. 

3. Exception was to the Rejoinder, that 
ts 'a Departure from the Bar; for the Bar is 
o be intended a Juſtification by the Autho- 
rity of the Common Law only, but when 
he Plaintiff hath avoided that, then the De- 
ſendants reſort to the Statute of 2 IV. G. M. 
.I. cap F. to aid themſelves, whereas they 
ought to have alledg'd that Matter entirely 
at firſt in the Bar; and to prove that the Cale 
of 21 H. 7. 25. b. was Cited, where in Debt 
br Rent the Plaintiff declar'd on a Demile 
made to the Defendant by his Father, yield- 
ing Rent, Gc. and that the Reverſion de- 
cended to him, Gc. And the Defendant 
ſaid, that his Father and others were ſeiſed 
othe Uſe of the Father, and the Father de- 
miſed to him, abſque hoc that the Reverſion 


ſolyed that the Plea was good, becauſe the 


Plaintiff ought to have declared on the ſpe- 


as alſo cited, where it is put for a Rule, 
bat when a Man in his former Plea p! leads 
an Eſtate made by the Common Law, in the 
cond Plea regularly he ſhall not make it 


Point vide Mole and Wallis's Caſe, r Lev. 8r. 
ind the ſame Cale is alſo reported in 1 Sid, 
42, and 1 Keb. 376.” 


eſcended to the Plaintiff: And it was re- 
Declaration was of a Leaſe at Common 
Law, which being avoided by the Plea, can't 
e made good by the Replication; but the 


al Matter at firſt. And Co, Litt. 304. 4. 


good by an Act of Parliament; and for that 


4. 1 
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What ſhall 
be a Depar- 
cute. 


fo. 1426. 
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Exception was to the Rejoinder, «;,, 
that it is alledg'd in the Rejoinder chat the 
Goods were appraiſed by three ſeveral Pe 

ſons (worn by the Conſtable, whereas the 
Conſtable is authorized by the Statute 0] 
{wear but two, which two only ſhall he 
Appraiſors ; and admitting that the ſwearind 
of two was good, and that the ſwearing of 
the third Perſon was void, then the thirq 
Perſon ought not to have intermedled, and 
the Defendants ought to have pleaded that 
two were {worn and praiſed the Goods. 
Little or nothing was ſaid by the Defen 
dants Council, fave to the firſt Exception te 
the Rejoinder, and to that he ſaid, that by 
the Declaration the Defendant Mary is on!) 
charg'd with the taking and carrying away 
the Goods, which the Defendants have ju 
{tified by the Bar, then when new Mattel 

is ſhewn by the Replication in Avoidanct 
of the Bar it is ſoon enough to fhew that it 
was done legally by Force of the Statute 
But if the Plaintiff had declared of the tak 
ing, carrying away, uſing and ſelling of thq 
Goods, then the whole Matter of the Juſt 
fication ought to have been alledg d in thi 
Bar; for that he cited 36H. 6. 37. And it ſeem 
ro be a plauſibleAnſwer ; but the Court gave 
Judgment for the Plaintiff on the two fi 
Exceptions, being clear, without any Reſolu 
tion of the other Exceptions. Lutwyche wal 
of Council with the Plaintiff, Levinz wit 
the Defendants. 
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Stanhope ver ſus Dawſon & Pearſon. 


Trin. 7 V. 3. Rot. 1736. C. B. 


ng ſault, &c. threatning his Liſe, &c. breaking 
4 is Cloſe and Houſe in diverſe Parts thereof, and 
I 


meal other Treſpaſſes 1 July, 6 W. & M. Bar 


t and Battery and breaking the Houſe Non 
ulp', and thoſe he juſtifies by Virtue of the Sheriff”s 
[arrant directed to all his Bailiffs on a Writ de 


[mine replegiando to. replevy one Walter 
b aycock taken and detain'd by Edward Stan- 
oe, niſi, &c. which Warrant was deliver'd to 
28: Defendant Pearſon, one of the Sheriff”s Bai- 
jug ifs; and becauſe the faid Laycock was eloined 


the Plaintiff's Houſe, he, in Aid of the [aid 


ſe, & c. 2 July, 6 W. & M. and thereupon the 
fleinti f aſſaulted him; wherefore molliter ma- 


s impofuit on the Plaintiff, and removed him, 
. Que ſunt eadem, &c. with a Traverſe 
tige Time in the Declaration. Replic', de In- 
a ſua propria, with a Traverſe that the De- 
dont enter'd the Houſe by the Command of the 
Ve 


d Pearſon. Rejoinder, that he enter'd by 
e Command of the Defendant Pearſon, Gc. 
)emurrer, &c. EE. 
Theſe Exceptions were taken in this Caſe 
y the Plaintiff's Council. 


pecial breaking of his Houſe, and alſo of an 
Lntry by theDefendant into the ſame Houle ; 
nd he hath pleaded Non culp' to all except 


Houle, 


0UNT againſt the Defendants for an Aj- 


the Defendant Dawſon to all, præter the A 


arſon, and by his Command, enter'd the ſaid 


1. That the Plaintiff hath declar'd of a 


ie Aſſault and the breaking of the Houſe ;_ 
ad he juſtifies his Entry only into the 
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fo. 1428. 


fo. 1432. 
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IIouſe, and that is not any Juſtification e 
the ſpecial breaking of his Houſe; and þ 
by his Plea of Non culp' to all except the Aſai 
and the breaking of the Houſe, hath take 
upon him to juſtific all manner of Breaking 
fo. 1433. 2. That the Writ de Homine replegiand; | 
, conditional, v. niſt capt” fait per ſpeciale Pry 
ce pt ici Dai: Regis, Oc. and then 1 It {houl 
have been averr'd that Walter Layci> (th 
Perſon to be repicvied) was not taken far x 
ny of thoſe Cauſes mention'd in the Writ, 

"+. That: a Bailiff: by virtue of a Writ 4 
 Homine replegiando, can't enter into the Houſ 
of a Stranger, it the perlon to be replevie 
e is not in his Houle at that Time. 
Reſp. 1. To the firſt Exception the Deſen 
dant's Councit anſwer'd, chat the Declan 
tion was that the Defendant had broke thy 
Plaintiff's Houle, and allo the Doors an 
Windows of the {aid Houle, and had enter( 
into the ſaid Heuſe. Then when the Deſen 
dant plcads Nen cu/p to all except the Aﬀeaul 
and breaking the {aid Houſe, and applies hi 
Juſlihcation only to the Aflault and Ent 
into the {aid Houle, the Doors thereof thet 
being open, it would be hard to intend thi 
the Defendant took upon himſelf to juſtin 
an actual breaking of the Houſe, but rather 
breaking in Law (which may be juſtified b) 
an Entry) and that the actual breaking 0 
the Houſe was comprehended within fi 
Plea of Non culp'. 
Reſp. 2. And as to the ſecond Excerxil 
Was laid, that the Defendant need not ave 
that Walter Laycock Was not taken for any 0 
the Cauſes mention'd in the Writ de Hom 
replegiando; for if he was not guilty of an) 


Misteaſance, it ſhall not be preſum 'd that if 
Vol. II. i 
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Treſpaſs. 

s taken for. any of thoſe Cauſes; and 
zi not to be preſum'd that he was Puilty of 
ny Misfeaſance, and therefore if he was ta- 
en for any of thoſe Cauſes, it ought to be 
hewn by the Plaintiff. 

Re/p.3. And as to the third Exception it 
x5 laid, that there need not be any direct 
lverment that Walter Laycock was in ths 


ry; for it was expreſly ſaid that he was 
ind to the faid Houſe, and then it was 
wal for him to enter into it, the Door of 
: Houſe being open, to ſeck for him and 
ke him if he was there. 

But then an Exception was taken by the 
hefendant's Council that there was a Diſ- 
ontinuance in the Caſe ; for the Defendant 
) all che Treſpaſs except the Aſſault and 
attery and the breaking of the Houſe, hath 


G inſult” he juſtifies, fo that by this par- 


cluded the Juſtihcation of the Reſidue of 
e Treſpaſs; for it ought to be only, quoad 
lan tranſgreſſionis pred. 

And the Defendant's Council took another 
iception, that if there was not any Dilcon- 


mance in the Cale for the Cauſe aforeſaid, 


muria ſua, & c. Abſque hoc that he enter'd 
x ha Houſe by the command of the other 
ſefendant; whereas he ought to have al- 


him, 


ouſe at the Time of the Defendant's En- 


leaded Non culp' and to the reſidue tranſoreſ- 


eee of his Juſtification he hath 


aged in his Inducement to. the ſaid Tra- 
le that the Defendant aſlaulted and beat 
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et the Plaintiff by his Replication hath 
de a Diſcont inuance; for the Declaration 
tor an Aſſault and Battery, and breaking of 
6 Houſe, and by his Replication he ſaith 
E the Defendant aſſaulted and beat him 


fo. 1434. 


Treſpaſs. 
him, and alſo broke his Houſe, Ahe 
Cc. and for that the Caſe of Haufler 
Raines, antea p. 587. was cited; and it was 
ſo ſaid, that if there was not a Diſcontint 
ance for that Cauſe, yet the Inducement i 
the Traverſe was abſurd, and that it migf 
have been as well ſaid Robin Hood in Barnbd 
ſtood, abſque hoc, & c. as is faid in Yelv, Pal 
berton was of Council with the Plaintiff, ad 
Lutwyche with the Detendant. And on tl 
Argument it was ordered to be argued agaif 
and at another Day Levinx appeared for til 
Plaintiff, but no Council appeared for ti 
Defendant: and afterwards in Hill. 7 / 
Judgment was given for the Plaintiff. But 
Jam poſitively informed by the Defendanf 
Attorney on Record, the Cauſe was befo 
that Time compounded with conſiderably 
Advantage to the Defendant, but yet I wi 
not ſay but that there was good Cauſe for tif 
Judgment; but for whichCauſe Judgment wi 
given I know not. But (as it ſeems) the thilf 
Exception taken by thePlaintiff's Council if 
ſtrong Exception, as will appear by two Calf 
in 3 Cre. the firſt is Biſhop v. White, 3 Cro. 75 
where in Treſpaſs for breaking the Plaintity 
Houſe the Defendant juſtified the Entry int 
the Houſe by Virtue of the Sheriff's Warraf 
on a Fi fa to levy a Debt of the Goods of ii 

Teſtator of Lucretia Biſhop, and he averr d ti 


ſhe was in the Houſe of the Plaintiff, &. 
bonis ſuis, and on Demurrer it was ad;udg'! WM” 
ill Bar, becauſe it was not alledged that ſs 
Teſtatoris were in the Houſe, but bona pro ls 
Executricis, which were not liable to the Ex0iſ® 
cution ; but if bona Teſtatoris had been they” 
the Opinion of the Court was, that the Fl 2 


try had been juſtifiable. The other Cale 
Vol. II. — 


Treſpaſs. 
; Co, 876. Holdrinſhaw v. Ray, where in Treſ- 


ras for entring his Houſe, the Defendant 
uſtified the Entry becauſe the Plaintiff was 


indebted to him, Ge. and that he by the Li- 


cznce of the Plaintiff's Servant enter'd to de- 
mand his Debt, the Door being open. And 
on Demurrer it was adjudged for the Plain- 
if; for the Licence of the Servant is no- 
thing to the purpoſe, and one can't enter in- 
another's Houſe under pretence of demand- 
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ing his Debt, eſpecially he not averring that 


the Maſter was then in the Houſe ; but if ic 


had been ſo averred the Plea had been good, 


by Gawdy, but theſe Caſes nor any other 
were cited on the ſaid Argument. 

But as to the ſecond Exception, viz. That 
the Writ de Homine replegiando being conditio- 


nal, Cc. ir ought to be averred that Laycock 


was not taken by Virtue of rhe Queen's Com- 
mand, &c. I am (for the Reaſon before al- 
iged) in ſome doubt, and with all the 


dearch that I can make, I don't find in any 


Book any Juſtiſication by Virtue of a Homine 
wleziando, or any Authority concerning it. 


— 


Searle verſus Darford. 
Paſch. 8 W. z. Rot. 579. C. B. 


3 T fer an Aſſault, &c. at H. Bar, 


to the Mounding Non culp' the reſidue be 
juſtifies in Defence of his Poſſeſſion in a Cloſe in C. 
in the (ame County, with a Traverſe that he is 
fulty at H. or out of the ſaid Cloſe, Replic' That 
lis Entry was in per & trans quandam viam in 
eodem Clauſo ex permiſſione uſitat'ꝰ & gaviſ. 
and thereupon the Defendant with Violence aſſaulted 
im, Kc. abſque hoc quod molliter manus 
mpoſuit, Gc. Demurrer, for that the Repli- 


cation 
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try into the Cloſe ; in aſſigning an Ajſault other th 


County, but he ought not to ſtop there, b 
of Goods if the Defendant juftifies for DE 
mage Feaſant in another County he ſhallt 


ſtification is not reſtrain'd to a certain Plac 


Juſtification in the County where the Acdie 
ty of Middleſex, and he brings his Adil 


plead, that the Plaintiff aſſaulted him int 
County of Middleſex, & c. and traverſe t 


flication in the County of Bucks, becauſet 
Cauſe of his Juſtification is good in any Plat 
And ſo it is in Caſe of Bailment of Goo 


Treſpaſs: 


cation is double or treble, viz. in juſt ifying the E 


the Defendant had before alledged, and alſo in ty 
werſing the Aſſault by him acknowledged, and [jj 
Wiſe for that the ſaid Traverſe is ſuperfluous, &c. 

In this Caſe it was reſolved by the who] 
Court that the Replication was not any D. 
parture from the Declaration; for in tran 
tory Actions, as for Battery and taking 
Goods, the Plaintiff may alledge the Tg 
done not only in another Vill, but alſo in 
nother County, and the Place can't be tr 
verſt without a ſpecial Cauſe of Juſtilicatio 
which extends to ſome certain Place; as ii 
Conitable arreſt a Man forBreach of thePea ed 
there in an Action brought againſt him forth 
Arreſt in another County, he may traverſe 


muſt traverſe all other Places, except the) 
where he is Conſtable : and ſo it is of takit 
verſe as before. But where the Cauſe of 
id eſt, ſo local that it can't be alledg'd in an 
ther Vill, then altho' the Action is brovg 
in a foreign County, he ought to alledge 


is brought; as if a Man be beat in the Cov 


in the County of Bucks, the Defendant ca 


County of Buchs; but he ſhall plead his Ju 


and other Caſes for tranſicory things. 


Treſpaſ. F 


In an Action on the Caſe for Slanderous 
Words, which in the Count are alledged to 
te ſpoke at London, the Defendant pleaded a 
Concord for the ſpeaking of Words in all the 
Counties of England except London, and tra- 
rers'd the ſpeaking of the Words in London. 
The Plaintiff replied and denied the Con- 
cord; upon Which the Defendant demurred, 
and Judgment was given for the Plaintiff ; 
ſor the Court ſaid, that if the Concord ſhould 


rot be traverſt, it would follow that by a 


new and ſubtle Invention of Pleading, an 
ancient Principle of the Law (chat for tran- 
ſtory Cauſes of Action the Plaintiff may al- 
Jedge the Fact in what Place or County he 
pleaſeth) would be ſubverted, 1 I». 282. b. 


In Paramor and Verrold's Caſe, Popham 101. 


here in Treſpaſs for an Aſſault and Impri- 


oment at London, the Defendant juſtified 
by an Execution on a Recovery in the Court 


if Sandwich, and travers'd abſque hoc that he 
is guilty in L. Ce. The Plaintiff replied 
Ind maintained the Aſſault and Impriſon- 


ent prout in the Declaration, and travers'd 
que hoc quod habetur aliquod tale Record" &c. 


Ind thereupon the Defendant demurred. 
ind per Curiam the Defendant's Plea prima 
ie was good, becauſe 'twas a ſpecial Cauſe 
f Juſtification which could not be alledg'd 
0 be in any other Place, in the ſame Man- 
kr as if he had juſtified by force of a Ca- 


us directed to the Sheriff of another Coitn- 
than that in which the Action is brought, 


Ir by the Warrant of a Juſtice of Peace of 


other County, which are not like to the 


ale of Partridge, who was beat in the Coun- 


of Glouceſter by Sir H. Pole and brought his 
\ction in London, and Sit H. would have ju- 


22 ſtified 
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606 Treſpaſs. 
{tified by the Plaintiff's aflaulting him iq 
the County of Glouceſter, with a Travetſe 
that he was guilty in L. But it was then ry 
led by the Court that he could not do ſo tt 
ouſt the Plaintiff to ſue in L. but in that Caſg 
he might have alledg'd that the Aſſault wa 
in L. becauſe that alſo was a tranſitory thing 
which they of L. will take notice of, and id 
he might aid himſelf if the Matter had bee 
true Pur in the Caſe at Bar (as it is (aid ig 
that Report of Popbam) if the ſpecial Matte 
alledg'd in the foreign County be falſe, thi 
Piaintiff may maintain his Action and tr 
verle the ſpecial Matter alledg'd by the D. 
fendant; and ſo a Traverſe in ſuch Ca 
may be on a Traverſe, when Falſity is mad 
uſe of to ouſt the Plaintiff of the Benef 
which the Law gives him. This Caſe is al 
ſo reported in Moor 3570. The Caſe of g 
Lc: andFobnes, 3Cro.99. was alſo cited to thi 
Purpoſe, which is the ſame Caſe with th 
cited in Co. 1 Inſt. 282, b. in the Marge 
there. Judgment in the principal Caſe wi 
given for the Plaintiff, Mich. 8 . 3. «i 
10 6446: . 5 
Nate, the Inducement to the Traverſe 
the Replication. To OWN 


Clarke verſus Lockey & aÞ, 
| Tin. 8 M. z. Rot. 370 G 371. C. B. 
fo. 1439 8 O UNT for breaking his Cloſes and en 
1 into them, pedibus ambulando, trangte 
cum averiis, taking and driving away his C1 
and detaining them till he paid the Defendants ic 

178. Bar by one Defendant Non culp'. The ul 

to the Treſpaſs cum averiis plead Not guil) 

the Reſidue of the Treſpaſs they juſtiſie by * 

| Vol. II. | ; 7 e Wes 5 


— 
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ice ſeveral T.evari's on three ſeveral Fudgments in 
mHundred Court, at the Suit of one of the Defendants 
nd others, and for the detaining until, &c. they plead 
tlat the Bailiff being one of the Defendants, at the 
Requeſt of the others took the Cattle and detained 
them for want of Buyers til the Plaintiff paid him 


tle ſaid 10 l. 17 8. viz. 10 l. 10 8. 9 d. for the 


Damages recovered, and 6 s. 3 d. for his neceſſary 
Charges in keeping the Cattle. Demurrer, G. 

This Caſe was argued twice, viz. Mich. 
8, and Hill. 9 . 3. and for the Plaintiff it 
was ſaid, that the detaining the Cattle till 
te Money was paid for keeping them, made 
te Defendants Treſpaſſors ab initio. The 
Precept made to the Bailiff did not give him 
any Authority but to levy the Money reco- 
rer'd by the ſeveral Judgments, and he can't 
uſtifie detaining the Cattle for any more, and 
therefore the Defendants are Treſpaſſors ab 
nitio; and for that the Caſe of Lefans v. More- 
geen, 1 Keb. 65 5. and Co. 11. Godfrey's Caſe, 
vere cited on the laſt Argument (from which 
Caſes, as it ſeems, the aforeſaid Concluſion 
an in no wiſe be drawn.) 

On the other ſide it was ſaid, that it 
was a Favour to the Plaintiff that the Bailiff 


did got immediatly fell the Cattle at any 


Price, and they were kept for his Advan- 
age, that he might get a better Price for 
mem; and it was very reaſonable to pre- 
lume that the Cattle were put out to be kept, 
either till the Plaintiff could pay the Debt 
or find the beſt Chapman for them. It's 


confeſs d by the Demurrer, that the Bailiff had 


paid 65. 3 d. for keeping the Cattle, and that 


that was a reaſonable Price for it, and there 


or *tis highly reaſonable that the Plaintiff 
ould be at the mis thereof, and not the 
* 


/ 


Bailiff. 
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was cited as an Authority in Point, and o. 


clearly of Opinion that the Juſtification hac 


| taining quouſq; But they then ſtrongly en 
Execution; but yet they then declared, tha 


Favour to the Plaintiff; for the Bailiff migh 


ed again, ard then Powel Juſtice ſaid tha 


not do ſo. And the Plaintiff had them 4 


misbehav'd himſelf. But the other Juſtice 
at that time ſaid nothing to the Caſe, but 
Vas then order'd to be argued again; but 


Treſpaſs. 
Bailiff, And as to what is ſaid by the pez 
that the Bailiff detained the Cattle till, Gt 
"Twas (aid, that that was but Surpluſage ; fg 
he might have juſtified the taking then 
without mentioning it, for that was alledgd 
but for Aggravation of Damages, and for 
that Evely and Sloley's Caſe, 1 Rolls Rep, 264] 


ther Books are according to it. | 
On the firſt Argument the Court werg 


been good without any ſpeaking of the de 


clin'd, that by reaſon of that Addition the 
Plea was ill, becauſe that was no part of the 


it was reaſonable the Bailiff ſhould be ſatiſ 
fied for keeping the Cattle, becauſe it was MN 


have fold the Cattle at any Price that wa 
offered him, and therefore the Court pro 
poſed that it ſhould be referr'd to be com 
promis'd. But notwithſtanding it was argul 


the Officer might have ſold the Cattle, an 
it was a Favour to the Plaintiff that he di, 


gain, and it ſhall be intended that he pail 
for the Keeping by Agreement, the Ofc. 
did a Kindneſs to the Plaintiff, and hath nc 


don't appear by the Court-Book that then 
was any other Argument in the Caſe, and 
therefore, I ſuppoſe, it was compromis d 
Wright the King's Serjeant on the firſt Arg 
ment was of Council with the Plaintiff, an 


Vol. II. 4 
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luycbe with the Defendant ; and on the 
ut Argument Darrel the King's Serjeant was 
if Council with the Defendant, and Girdler 
with the Plaintiff. 


Nevill verſus Peckham & al”. 


Trin. 8 W. z. Rt. 1606. C. B. 


OU NT for breaking and entring his Cliſe 
called Hurnet-Hill at the Pariſb of Rom- 
bold[weeke, & inter alia, for chaſing, taking 


Poſſeſſion of the ſaid Cloſe, Bar, to all except the 
uſing, taking and impounding the Sheep Non 
culp', and as to them they juſtifie for Damage fea- 
lant in the Cloſe of one of the Defendants, called the 
New Orchard in Rombold{weeke, with a Tra- 


Pla is uncertain and wants Furm, and brcauſe the 
Defendants traverſe Matter not Irawverſable, &c. 

Except. Pemberton pro Quer in this Cale 
ook an Exception that the Plea was ill, be- 


or that was not alledg'd by the Declaration. 
before the taking of the Sheep was Rumboldſ- 
ve, and cherefore it ſhall be intended that 
ie taking was there, and not in the Plain- 


fs Cloſe called Hurnet-Hill, quia ad proxi- 


um antecedens, He. 


ic taking at Hurnet-Hill, yet the Traverſe is 


22 Clauſo 


wrle of the taking, chaſing and impeanding in the 
liſe in the Declaration. Demurrer, for that the 


auſe the taking, &c. of the Sheep at Hurnet- 
Hl! (being the Plaintiff's Cloſe) is travers'd, 


he laſt Place mention'd in the Declaration 


2 Except, Another Exception was taken, 
lat admitting there might be a Traverſe of 


que hoc quod prad' Defend oves præd in pred” 


609 


fo. 1447. 


nd impounding his Sheep, and for detaining the 


fo. 1449. 
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ceper aut imparcaver', and then the Plaintif 
had been at Liberty to take Iſſue on any ond 


verſe was ill. 


the breaking of the Cloſe was alledged to b 


lay; and the Deſendants having juſtified th 
raking of the Sheep Damage feaſant in and 
ther Cloſe in Rumboldſweeke, there was a nd 


principal Matter that the Plaintiff complail 
cd of, and that the Defendants have jultineg 


without it they could not be impounded. | 
have been inſiſted in Maintenance of t 


Plea, notwithſtanding the ſaid Exceptio 
that the breaking, entring, and treadi 


| Treſpaſs. 

Clanſo vat Hurnet-Hill fugaver” ceper & in] 
parcaver', whereas the Defendants had beet 
eſſors by any one of thoſe Facts, and 
3 5 2 the Traverſe ought to have bees 
c quod præd Millielmus 2 Fohannes pred 
oves in prad” clauſo vocat Hurnet- Hill fe 


of them; and for that Cauſe alſo the Tra 


Rei», 1. To the firſt Exception Hen. Sell 
Ser;cant anſwered, that in the Declaratiol 


in Hurnet-Hill, and the treading down d 
Grafs was alſo alledg'd to be there, and thi 
taking of the Sheep was alledged to be ther 
alſo, and the Pariſh of Rumboldſweeke was of 
ly mention'd as the Place where Hurnet-Hi 


ceſſiy for the Defendants to traverſe the t 
king them in Hurner-Hill, or elſe the Treſpa} 
in the Declaration had not been antwcred 
and for Authorities he cited 22 E. 4.51.9 
6.63.16, 7.21, 22-90 6 8.09; --- 

Reſp. 2. And as to the ſaid 2d Exception, 
ſaid, that the impounding the Sheep was th 


and the chafing and impounding the ohet 
was only in order to impound them, þ 


But beſide what is before ſaid, it mig 


down the Graſs, ſhall of neceſſity refer 
Vol. II. | 


Treſpaſs. 
he Cloſe called Hurnet-Hill, notwithſtand- 
ing the Words (apud Parochiam de Rumboldſ- 
veele) inſerted between Hurnet-Hill and the 
Alegation of thoſe Facts, or otherwiſe a 
Clole is mention'd to be broke without an 
Allegation of any other Treſpaſs in it, which 
can't be intended as this Caſe is; and then 
ty the ſame Reaſon the chaſing, taking and 
impounding the Sheep ſhall refer to the {ame 
Cloſe, for all thoſe Facts are alledged in one 
entire copulative Sentence ; and tho' it may 
{em ſtrange that the Plaintiff's Sheep ſhould 
be impounded in his own Cloſe, yet it may 
be ſo by keeping Poſſeſſion of the Cloſe and 
the Sheep in it. ok 1 55 5 
And it may be intended in this Caſe, that 
it was ſo, and the rather becauſe after the 
impounding of the Sheep it is ſaid that the 
Plaintiff was hinder'd and diſturb'd by the 
Defendants in the quiet Poſſeſſion of the 
Cloſe. And if the Declaration ſuppoſeth 
the whole Treſpaſs to be in Hurret- Hill, it is 
impoſſible for the Defendants to make any 
luſtification by ſpecial Pleading (altho' the 
Truth of the Fact be with them) if the ſaid 
Traverſe ſhall not be allow'd. os 
For if they ſhould traverſe the chaſing, ta- 
king or impounding of the Sheep ar Kum. 
d wee e, that would be falſe in every Parti- 
cular of their own ſhewing before in their 
Pla; for they ſay in their Plea, that all 
moſe Facts were done by them in the Cloſe 
called the New Orchard in Rumboldſweeke prad” 
If the taking, &c. of the Sheep had been 
alledged at Rumboldſweeke, and the Defen- 
dants had juſtified for Damage feaſant in a- 
nother Vill, then they ought to traverſe the 
king, Oc, at Rumboldſweeke, and that they 
| RR might 


612 


had been much worſe than the Plea in 9. 


to Stockbridge aſoreſaid, and from thence ti 


to Stockbridge was a Continuance of the fil 


and {ome Colour to traverſe, as the Traverſe 
_ preſs Words, that they took the Sheep at 


the Plaintiff's Council, it may be ſaid, ny 


_ continual Treſpaſs, and the Plea in Effect i 
but Non culp' to the Treſpaſs in the Declan 


and ſome of thoſe Facts had been prov d of 


Treſpaſs. 
might well have done; but their Juſtifc, 
tion being for Damage feaſant in the ſam 
Vill where the Treſpaſs is ſuppoſed by th 
Declaration, it is impoſſible for them to do jf 
If ſuch Traverſe had been taken, the Pie 


Malter Sand's Caſe, 3 Cro. 667. where in Tre 
paſs for taking of Cattle at Srockvridge, ud 
Defendant juſtified tor Damage feœaſant if 
Mitferne,and that he chas'd them from then 


Feverſham ad imparcand”, abſque hoc that he took 
them apud Stockbridge ; and the Plea was a! 
judg'd to be ill, becauſe the Traverſe was! 
Departure from the firſt Part of the Plen 
and repugnant to the Matter which induceth 
ii, and in Latch, 60, 61. there is aAnothet 
Reaſon given for that Reſolution, wiz, be 
cauſe the chaſing of the Cattle from Motfem 


taking. In that Cafe there was a Niceij 


there was; but to traverie the taking at 
Rumboldſweeke, in this Caſe, had been all ond 
in Effect as if ic had been ſaid uno flatu in ex 


Rumboidſweeke, and that they did not tabs 
them thete. „ | 
And as to the fecond Exception taken by 


"2 BY I CY 


— 
— 


the Treſpaſs in the Declaration is an entitt 


tion ſuppoſed to be done at Hurnet- Hill ; ant 
if Iſſue had been taken on the ſaid Traverſeſ 


oO — — 57 82 


the Trial, the Plaintiff ſhould have a Ver: 
dict and Judgment for it, and therefore ba 
—_—- RN wa 


ow — 


Treſpaſs. 
was at no Prejudice by the Traverſe ſo ta- 
„ 

But yet (methinks) the Plea is ill, becauſe 
amounts to the general Iſſue of Non culp', 
and it may be alledged to prove it, that there 
z à certain Name given to the Cloſe in the 
Declaration, viz. Hurnet-Hill; and if the 
Defendants had pleaded the general Iſſue, 
the Proof of the Treſpaſs in any other Cloſe 
had been of none Effect to prove that Iſſue, 
ind it is as ſtrong as if a Treſpaſs be ſuppo- 


ſed in a Cloſe in one Vill and a Treſpaſs is 
prov'd in another Vill, that is nothing to the 


purpoſe. 
If the Action had been brought for the ta- 


ling of the Sheep only at Rumboldſweeke, that 


had been a meer tranſitory Treſpaſs; and if 
the Defendants had juſtified for Damage fea- 


ant in the New Orchard, the Cloſe of the De- 


ſendant William, they ought to traverſe all 
other Places (as it ſeems) and for that vide 
Dame Madicin's Caſe, Sid. 293, 294. 1 Rolls 
Rep. 19. Butler and Auſtin's Cale. But in this 
Caſe the taking, &c. of the Sheep, &c. are 


coupled together with the breaking of the 


Cloſe by Name certain, and therefore all the 
Treſpaſſes are local and fixt to that Cloſe by 


Name. If the Defendants had juſtified the 


chaſing, taking and impounding the Sheep 
in the Cloſe called Hurnet- Hill, by reaſon of 


good Title to it, it ſeems to be clear that it 


had been a good Bar, and that proves that 
all the Treſpaſſes are to be intended to be 
done in Hurnet- Hill; and then Non culp' had 
been a good Plea. If the Words of the De- 
claration had been, necnon oves ipſius Quer a- 
ud Paroch de Rumboldſweeke præd fugaver &c. 
then that Treſpaſs had been ſeparated and 


made 
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fo. 1452. 


von) therefore, as it ſec ms, they are all fixt id 


| ſeveral Goods of the Fal of 561. and detaming'o 
for the ſpace of three Days. Par, Non culp ! . 


ſaid Ring incorporated them by the Name of May 


re cujus, &c. there had been a Court of Rec 
held before the Bailiffs till the ſaid 28 Jan. As f 


Treſpaſs. 


made diſtinct ſrom the other Treſpaſſ; ; 
the Cloſe, and then the Defendants might 
have juſtilied that Treſpaſs for Damage fe 
fant in the Clofe called the New Orchard, and 
might have pleaded Non culp' to the othe 
Treſpaſles 1 in Hurnet- Fill; But as the Dec, 
rat ion is, the Word (ividem) being expreſet 
in the Alleg gation of every ſeveral Treſpaſg 
after the Alles gation Of the breaking of the 
Cloſe, and all thoſe Tre! 5 ey being join'l 
together with the C 8 ive (Et) and (Ned 


one and the ſame Plac: the Cloſe called 
Hurne:- ill : but yet (a8 it - Fram no Advan 
tage could have been tt of that Fault in 
the Plea. viz. that the Pic. mounted to the 
general Iſſue, becauſe dis por more particu 
larly ihewn for Cauſe of Denurrer. 


2 
5 5 NE "Wm: 
Hargrave verſe Ward 21 21. \ 
Hill. 9 W.3. Rot 1735 6 1736. C. B. ; 
OUNT for breaking and entring his aa | 

4 at Norwich, and. raking aud carrying aw 


all except the breaking and eniring the ITouſe, an 
taking and detaining the Goods for the ſpace of ond 
Day; and to that they plead that the Citizens || 
Norwich a tempore cujus, &c. till 28 17 
5 H. 4. were incorporated by the Name of Bailif 9 
Citizens and Cemmonalty, &c. and that 7 th 


Sheriffs, &c. That within the ſaid City a tempo 
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and after that Time before the Sheriffs, and ſo they 
juſife at another Day than in the Declaration b 
in Attachment per bona, on a Plaint of Debt of 
91. levied in the ſaid Court held before the She- 
nfs, &c. That the Plaintiff appear d at the Retorn 
of the Precept, and thereupon the Goods were deli- 
der d to him, Averment, quæ eſt eadem, &c. 
with a Traverſe that they are guilty aliter vel a- 
io modo. Demurrer, for that the Traverſe ought 
% hade been omitted. | 

In this Caſe theſe Points were reſolv'd : 

1. That if a Treſpaſs be alledged the roth 
of November, and the Juſtification the 11th ; 
yet if there be an Averment in the Plea, quz 
eff eaders tranſgreſſio Oc. as in this Caſe, the 
Plea is good without any Traverſe, accord- 
ing to Vaſt robe and Taylor's Caſe, 1 Bulſt. 138. 
Alen and Chaming's Caſe, \2 Jones 146. 1 Cro. 
228, Tiler and Wall's Caſe, and 2 Saun. Mollor 
and Spateman's Caſe, _ 5 
2. That altho' the Plea was ſufficient in 
Matter of Subſtance, yet the Addition of the 
Traverſe (tho' merely Surpluſage) being 
ſpecially ſhewn for Cauſe of Demurrer, had 
made it ill, and for that Meor 864. Weaver 
and Ward's Caſe, and 1 Saun. 312. King and 
Kilderly's Caſe were cited by the Plaintiff's 
Council, : Re 
3. That the Attachment of ſuch a Number 
of Goods was not juſtifiable : And Powel Ju- 
ſtice ſaid, that one ſingle thing only may be 
attach'd ; and the Chief Juſtice, thar it ought 
to be a reaſonable Diſtreſs to compel the 
Defendant to appear. 5 
4. That it don't appear, that the Sheriffs 
before whom the Court was held, had any 
Authority to hold it, and for theſe Reaſons 
judgment was given for the Plaintiff, : 

| | | „ 1 


fo. 1457. 
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F. It was agreed by all, as well at the By 


as at the Bench, that the Traverſe alte, «MF 
alio modo Goth not extend to Time, but to the. 
Manner of doing the thing; and for ch! 
the Plaintiff's Council cited 3 Cre. 433. 404 4 


cue and Sanderſon's Caſe. Judgment pro Sue 
Levinz, was of Council with the Plaintiff WM— 
Lutwyche with the Defendants, = 


1 0 


Gray & Eliz Ux' verſus Hart. 


Hill. 9 W z. Rot. 346. C. B. 


60 1470. OUNT by Baron a Feme for a Batter, b 
8 L &c. of the Feme when ſole. Bar, J- 
ſic at ion by an Arreſt of the Feme by the Sheriff 

Warrant on a Capias ad reſpond, and that J 

thereufon ſhe aſſaulted the Defendant, and jo de 

ſon aſſault, G c. Replic?, de Injuria ſua pro- 


. by T* x1 | : 
pria abſq; tali Warranto, & hoc petunt quod Wl, 
inquirat' &Cc. Demurrer, for that the Replita- D 
tion is not a ſufficient Anſwer to the Bar, but is 0 
argumentative, double and uncertain, and 10 Iſſue n. 
can be join'd or Verdict thereon giver, and that the hy 
Plaintiffs male traverſant materiam in ea par- 3 
te traverſabilem, and that the Replication Lone | 4 


cludes ad Patriam, whercas it ought to be aver— 1 
ed, &c. | „ 

fo. 1460, Lewinz for the Defendant took an Excep- 
Replic de tion to the Traverſe in the Replication, that 
ae 2 it ought to have been abſque boc; that there 
tali Marranto, Was ſuch Warrant, and not de In juria ſus pro- | 
if good with- pria abſq; tali Warranto, and to have thereupon F 
out a Tra- concluded ad Patriam ; but the Court en- 
verſe. clin'd to be of Opinion, that the Replication 
was good, notwithſtanding that Exception. 

But then Girdler for the Plaintiffs took an Ex- 

Vol. II, ception 


Tr eſ pap. $5 


zption, that the Bar was ill, becauſe it was 


dot ſhewn out of what Court the {aid Capias 
ed, and therefore the Plaintiff had Judg- 
bent, / canſu the next Term, but no Caule 
"W\2 fhewa. 


K * 
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Selman verſes Perry & Chetwyn. 
Trin. 9 V. 3. Rot. 1992. C. B. 


OU NT for taking a Horſe againſt two. 
Tudgment againſt one by nichil dicit, Ja- 
fiſcat ion bj the other by an Attachment per bona 
al reſpond” out of an inferior Court, created by 
letters Patents, Demurrer, &c. 3 
Birch pro Quer took three Exceptions to 
this Plea: 


1 
. That the Power granted to the Lord 
aon, &c. to hold the Court, Cc. was o 
„bed ic by chem, or their Stewards, or their 
„eputies; and it's alledg'd, that the Court was 


held before Thomas Hoyle De puty-Ste ward, &c. 


= had ever appointed any Steward, and con- 
_ Wiquently could not have any Deputy-Stew- 


1 3 
2. That by the Letters Patents, the Court 


e Wierd in the Plea, that the Lord Neuport 
„nd appointed any Days on which the Court 
n bould be held; but theſe two Executions 
ere over-rul'd, becauſe it was ſaid by the 
n bea, that the Court was held before the 
1. Deputy Steward virtute literarum patent ium, 
_ Wich is ſufficient. EDS 

ns 


3. But 


But it's not alledg'd, that the Lord Newport 


b to be held at ſuch Days as ſhould be ap- 
pointed by the Lord Newport ; and it is not 
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fo. 1451 


fo. * 464. 
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fo. 1465 


fo. 1465. 


jeant at Mace, and here the Attachme 


and Judgment Was given Pro Quer niſi Cay 


| ad Clavam ac Miniſtr Cur” necnon Andreo Ne 
FJobanni Chetwyn (without ſaying, Pr: 


tach ſeu unus eorum attach”, &c, So that atth 


| Serjeant at Mace and other Perſons) | 
want of the Word (Pred”) and alſo becau 


of the Precept refers only to the Serjeant: 


then the Addition of the Words (.eu unn! 
attach) doth not ſeem to be agreeable tot 


Chancery. Demurrer, Cc. 


Treſpaſs. 


3. But then a third Exception was take 
that by the Letters Patents, all Proceſs y. 
to be directed to, and executed by the $ 


ad reſpond was directed to the Serjeant: 
Mace, and the Defendant Chetwyn and: 
other, and executed by the Defendant (4, 

1%, and per Cur that is a good Exceptio 


the firſt Day of the next Term; but n 


Cauſe was ſhewn. _ 
Nota, The Attachment is direQed ſervien 


Fobanni Chetwyn) per quod præcept uit prafat | 
wvienti ad Clavam ac Miniſtr Cur” pred” quid i 
beſt it is very obſcure whether the Defen 
dant had any Authority to take the Hott 
(admitting that it might be directed tot 
the Words (ac Miniſtr' Cur”) in the firſt Pa 
Mace, and the latter Part, which 1s the Pri 


ceptive Part thereof, is in the ſame Words 


Words immediately precedent. 


Adams ver ſus Hatcher. 
Tin. 9 V. 3. Rot, 492. C. B. 


10D N ſor an Aſſault. 8c. Plea? in Aba 
ment by Privilege of a Servant of a Clerk 


Th 


Vol. II. 


Treſpaſs. 


Three Exceptions were taken to this Plea: fo. 1466. 
. Becauſe it was ſaid by the Plea, that he 
s Servant of Bridges, one of the Clerks of 
hmcery, but it WAS not ſhewn what ſort of 
detvant he Was. 

2. That it was not ſhewn at what Place he 
15 retain'd, cr was his Servant; and for 
hat 1 Sid. 3 19. 2 Sid. 164. Foſter and Barring - 
is Caſe, 3 Cro. 256. Penred and Chamber's 
ale, and Raſtal 473. were cited. 

. That the Plea was not with Er hoc pa- 

ous eſt veriſicare. 


i. As to the Firſt, th; Defendant's Coun- 
cil anſwer'd, That the Privilege was 
general for all his Servants, and thar ic 
was therefore good, and for that 3 H. 6. 
30. 4. and 11. H. 6. 8. b. were cited. 
. To the Second it was anſwer'd, That 
the Privilege was not to be cried per 
Patriam, but by Certificate of the Mat- 
ter of Record out of Chancery, 

And as to the Third, it was anſwered, 

That the Want of the Averment was 
only Matter of Form, and the Demur- 
rer is general, and therefore no Advan- 
tage can be taken for that Fault; but 

notwithſtanding Judgment was given 
pro Quer, for want of the Averment: . 
But the other Exceptions were not re- 
ſolv'd; what Servants ſhall have Privi- 
lege. Vide 35 H. 6. 3. and 34 H. 6. 29. 


For hs want of the Venue, vide 1 Ven. 264. : 
ner v. Annis, that A Place ought to be 


edged, becauſe they are Matters of Fact, 
nd triable. 


And 


- 
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fo. 1467. 


fo. 1467. 


fo, 1470. 


Common, were Commonable Cattle, 


ſon's Caſe, 1 Keb. 356. are adjudged, th 


thoſe Caſes, were general or ſpecial, b 
vide ſor that Papworth and Stacy's Caſe Ant 


od N for breaking his Cloſe & pro pedib 


Tear when the Field was ſown, from the time 
Corn was carried away, and in every Tear that 
was not fown, per totum Annum, &c. That 


to the Bar to the new Aſſignment, that ti 


Commonable Cattle, ec. but it is not ſhe 


was argu'd by Counſel on both Sides, 


Treſpaſs. 
And as to the Averment, the Caſe of Fl 
ner and Annis, 1 Ven. 264. and Neve and . 


there ought to be an Averment ; but it don 
directly appear whether the Demurrers, j 


Pag. 10. 


Ward verſus Boſworth, 
Mic. 9 V. 3 Rot, 1901. C. B. 


ambulando Common Bar. Replic' nen 4 
fronment of Treſpaſs in Mill-field, in a [lu 
called Hall-Lane, and another called Butthedet 
Bar, That Mill- field is a Common Field in | 
and that one G. Jarman was ſeiſed in Fee of » 
Meſſuage, &c. in B. and that he, &c, a tempo 
cujus, &c. have had Common of Paſture, &c. eve 


the Year in which, & c it was ſown, &c. per quo 
he put in the Cattle of the ſaid Jarman, &c. De 
murrer, Oc. | 

Girdler for the Plaintiff took an Exceptio 


Preſcription for the Common was for 1 
that the Cattle of the ſaid Farman, whid 
the Defendant had put into the Mill. field (t 
Place in the new Aſſignment) to uſe t 
what Cattle in Specie they were. The Cal 


Vol. II. the 


Treſpaſs. 


hen 2 Rule was made for another Argu- 
ment, but it was never argu'd again, as I 
ein find, and I did not obſerve that chere 
were any Caſes cited either on the one Side 
or the other. 
But vide Fackſon and Bell's Caſe, 2 Cro. 637. 
where in Replevin the Defendant avow'd for 
ommon in a Field, after the Corn and 
Graſs cut and carried away, &c.. and faid, 
that ante tempus quo, Oc. & poſtquam the Corn 
yas cut and carried away, he put in his 
Cattle to uſe his Common there, ec. And 
on Demurrer two Exceptions were taken, 
becauſe he ſaid ante tempus quo, but did not 
ay in what Year the Field was ſown and 
the Corn carried away; and allo, becauſe 
was not ſhewn that the ſaid Field, or any 
Part thereof, was not re-ſown, and then it 
s not within his Preſcription. And to that 
it was anſwered, That it ſhall not be intend- 
ed, but ought to be ſhewn on the other 
vide, But per Cur” the Plea is ill, for he be- 
ing confin'd to a Time in which he is to have 
his Common, he ought to ſhew that he is 
within his Time, otherwife he is not enabled 
to ule his Common: And quzre if that Caſe 
v not applicable to the Caſe in Queſtion. 


S 


Sir John Talbut verſus Jane Wood- 
.._.. houſe, a. 7 


Hill. 10 & 11 V. 3. Rot, 1282. C. B. 5 


OUMNT for cutting down and carrying a -k 
way 6 Oaks, 6 Aſh-Trees, and 6 Elms, f0.147t- 
Bar, non culp. to all, except 5 Oaks and 
Elms; and to them the Defendants juſtify by 


Leaſe 
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part of them were employed towards thi 


had been ſo employed, it the Plaintiff had n 
prohibited it. Replic de Injuria ſua pri 


convenient, and he cited Br, Traverſe, 231 


Treſpaſs. 
Leaſe made by the Plaintiff to I. W. Defend, U al 
Jane his Wife, and W. their Son, of a Me 
age, &c. for their Lives, in which there is 40 
venant on the Leſſee's Part for the repairing of na 
ſaid Houſe, &c. for which Purpoſe it ſhould be lot 
ful for them to take on the Premiſſes by the 4 
point ment of the Bail:ff of the Manor on reaſonalWWM:r 
Requeſt to be made, convenient Timber, &c. Bu 


That the ſaid Meſſuage was out of Repair; thats \n 


R. W. the Bail f, &c. on Requeſt, &c. of the juripp0 
ving Leſſees, appointed them to cut apt and convenie 
Timber, &c. per quod they juſtify the cutting i 
laid Oaks and Flms being neceſſary, and that py 
thereof mere employed, &c. and that the Reſil 


pria, with i Traverſe, that the Bailiff had ap 
pointed the cutting oj the ſaid 5 Oaks and 5 Eln 
 Demurrer, becauſe the Plaintiff hath trave| 
Matter not traverſable, OO; 
Birch pro Def. That the Traverſe is ill, | 
is too ſtrict ; for thereby the Defendants art 
bound to prove, that thoſe particular Tree 
were neceſſary for the Repairs. The Matte 
is, whether the Bailiff appointed what wa 


Here is a Traverſe of a Concluſion, whic 
ought not to be. The Traverſe ought to be 
that the Bailiff did not make any Appoint 
ment, or that the Trees were not neceſſar 
or convenient. The Bailiff appointed the 
Detendants to take what was convenient 
and it is averr'd by the Plea, that thoſe Tres 
were convenient and neceſſary, and that 


Repairs of the Houſe, and that the Reſidue 
of them had been ſo employ'd if it had not 
been prevented by the Plaintiff's Means, 

Vol. II. : e _ 


£ Treſpaſs. 


no more Damage is done the Plain iff, 
in if the Baitiff had appointed thoſe par- 
ar Trees; and if the Bailiff had them, 
they had been more than were conveni- 


all that is confeſs'd by the Demurrer ; ſo 


yet the Defendants had not been Treſ- 
ers in cutting 'em, the Fault had been in 
Ba Bailiff, and not in the Defendants 


And he further ſaid, That if the Bailiff's 
the Plea, that he was reqneſted by the 


ſſees, to make an Appointment ; and if his 
pointment was void, then it was all one 
effect, as if he had made no Appointment, 


convenient; and for that he cited Dyer, 
8.5. Pl. 5. 1 Inſt, 54. 


d not to delegate his peculiar Authority 
the Tenant, and make him Judge of 
at was convenient; his Authority is not 
nsferrable, 5 Co. Pilkingron's Caſe. And 
alſo objected, that ir ought to have been 
2n'd by the Plea in what Places the Houſe 
5 out of Repair; but no Regard was had 


that, 1 5 | 
Povell Juſtice, The Traverſe is ill, becauſe 


We is thereby traversd, which is not al- 
i ed in the Plea ; for the Traverſe is, that 
OS Bailiff appointed, Præd' Fanam &. Williel- 
8 n ſuccidere eaſdem quinque Duerc & quinque 


ms; and the Plea is, that he appointed 
. | ED 
m ſuccidere & capere aptum convenien 


it Opinion. 


. And 


pointment was not good. yer it appears 


aa remium, Cc. and the whole Court was of 


fendant Fane and W-:1.1.m Woodhouſe the 


| then the Leſſee may lawfully cake what 


Girdler pro Quer. The Bailiff exceeded his 
thority, for he himſelf ought to have ap- 
nted, and ſet out what was convenient, 
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when the Trees are excepted in a Leaſe (x 
take Trees for Repairs, there the Tenn 
- ought to purſue the Authority, or otherwi 


out any Exception of the Trees, then if t 
| Bailiff will not make any Appointment th 


And as to the Plea in Bar, he ſaid, Th 


in this Caſe they are) and by the Leaſe 
ſpecial Authority is given to the Tenant: 


he is a Treſpaſſer. Bur if the Leaſe is with 


Tenant may reſort to the general Liber: 
given him by the Law, and take what 
Convenient Go nin ths 5 

And he ſaid, That perhaps it was ne 
neceſſary for the Bailiff in this Caſe to ap 
point the particular Trees for the Repair 


but he ought to have view'd the Buiidingh 7 
and thereupon to have appointed ſo mai . 
Trees for the Reparation thereof. ſen 


_ Treby, Chief Juſtice : What is convenizt 
is not to be left to the Judgment of the T 
nant, according to that Appointment il 
Tenant might take what he pleas'd ; toi t 
Bailiff had made him Judge thereof, cuntra 
to the expreſs Words of the Covenant, whi 
are, that the Tenant ſhall have convenie 
Timber, c. by the Appointment ol « 
Baliff, and not otherwiſe. The Bailiff ha 
not executed his Authority, and hen 
Defendants can have no Authority : 4 
therefore, by the Opinion of the W. 
Court, Judgment was pronounced pro 2! 
becauſe the Bar was ill. Fa. 


; Vol. II. — Shing 


Treſpaſs. | 


Shingleton verſus Smith. 


Hill. 11 V. 3. Ret. 1666, C. B. 


NT for an Aſſault, &c. Bar de fon 
Aſſault, &c. Replic', That he was Serv ant 
W.S. retain'd to take Care of his Horſes ; and 
t the Defendant totis viribus conatus fuit, to 
„ &c. one of them; wherefore, he, to defend the 
d Horſe, put his Hands upon the Defendant, and 
reupon he aſſaulted the Plaintiff prout in the 
daration, Rejoynder, That one Payton, an- 
er Servant of the ſaid W. S. came to do à Treſ- 
in a Cloſe of N. R. the Defendant's Maſter, and 
Defendant endeavour” d to hinder him, and 
eupon the Plaintiff came and aſſaulted, 8c. the 
ſendant abſque hoc, that he is guilty of the 
aße newly aſſign'd, except in the ſaid Cloſe. 
murrer, Ce. 8 

The Defendant's Council did not inſiſt on 
Rejoynder, but took an Exception to 


Replication, becauſe *twas only 70116 ſuis 
ni conatus fuit verberare & vulnerare Equum 
fei ui; of which Horſe he had the 


re, and, to defend the Horſe, he put his 
nds on the Defendant, &c. and that was 
ſufficient ; for he ought to have alledg'd 
fact, that the Defendant had aſſaulted or 


aded himſelf, & c. Levinz of Council with 
ing 
663. Pl. 4. that the Replication was good 
Vithſtanding that Exception; but the 


it the Horſe before he put his Hands on 
> Defendant ; and that is prov'd by the 
mon Plea de ſon Aſſault, wherein it is al- 
s alledg'd, that the Plaintiff made an 
nult upon him, before tis ſaid that he 


fo. 148 1. 


Plaintiff cited Raf. 612. Pl. 11 & 15. 
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626 Treſpaſs. 

Court were of a contrary Opinion, and 

| Defendant had Judgment, Lutwyche of Cy 

| cil with the Defendant. | 

| Note, Powell Juſtice ſaid, that a Ser 
may juſtify in Defence of his Maſter, but 

can't juſtify a Battery in Defence of 

Maſter's Goods; and in Tones and Treſil 

Caſe, 1 Mod. Rep. 36. it is ſaid by Tui 

Juſtice, that one can't juſtify the Battery 

another in Defence of his Poſſeſſion, but 

may ſay, that he molliter manus impoſuit; 
by Keeling, that the Defendant, in that C; 
ought to tay, that he moliiter manus impoſuit, 

eſt eadem, & c. Vid: alſo for theſe Matters On 

Rep. 93, 94. Ireland's Cale, and 150. Se1 
and Cuppledick's Caſe, and 2 Inſt. 3 16. w 

*ris ſaid, that one may juſtify an Aſſault 
Battery, either for the Preſervation of 
Lands or Goods; but he cannot juſtify 

maiming or wounding, or threatning cf! 
or Member, and ſo (as the Book faith) | 

a Diverſity between the Defence of his! 

ſon, and the Defence of his Poſſeſſion 0 


his Goods. * 
EX. | 5 J | 2 NC 
5 3 en 
Rowley verſus Haſſard, & a. be 


Trin. 11 V. 3. Rot. 360, C. B. 


ſo. 1483. FNIOUNT for breaking and entring ino 

| Cloſe and Hcuſe in Folſhill in the Cu 

the City of Coventry, ejecting and detaining 

out of Poſſeſſion, and for taking, breaking, a 

| away, and ſpoiling his Goods. Bar to the bred 

5 and ſpoiling the Gocds non culpꝰ and to then 

. they juſtify by vertue of an habere facias pc 
ſion”. Demurrer, Cc. Ys 

15 Vol. II. OW | Ji 


Treſpaſs. 


uſe the Plea did nor ſufficiently anſwer the 
ning away the Goods; for the Deten- 
ancs ought co ſhew in their Piea, to what 
ace the Goods were carried, and where 
ey were left, and the Averment 2 eff 
mreſiduum tranſgreſſion is not (ff <1. 


— 


Rich. Dutton Vernon Tayler. 
Hill. 12 V. z. Rot. 1598. C. B. 


VUNT for breaking his Cloſe, cutting down, 
poiling and carrying 422 29 Perches of 
iges, &c. Bar to the carrying away the H.dzes 
| cutting dewn ſixteen Perches thereof non culp', 
the Reſidue the Defendant juſtifies for a Way 
re th re was an Unity of P. ſeſſion, and an Ali- 
lien of part of the Land. Demurrer, GC 
Girdler of Council with the Plaintiff took 
cle Exceptions to the Ba: 
n That the Juſtification of the cutting 


n of the ſpoiling them, ſed non allocat'; for 
en a Hedge is cut down it is ſpoilt as to 
2 Hedge noe 

2, Thar by the Unity of Poſſeſſion, the 
ay, if any was before, was altogether de- 
0y'd, not being reſerv'd by the Vendor at 
Time of the Sale of the other Cloſes, and 


cu not be revived or reſerved by Implica- 
une of Law; and for that he cited 1 Roll's 
cal 


935. Lett. C. Nu. 8 and 9. 3 Cro. 300. Dell 
| Dabthorp's Caſe, Owen 121. Forden and 
wood's Caſe, ſed non allocatur ; for it is made 
arent by the Plea, that it is a Way of Ne- 


rea 


R 4 mall 


wnof the Hedges was not any Juſtifica- 


ity, and is pro bono publico that the Land 
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ſulgment was given for the Plaintiff, be- fo. 1486. 


fo. 1487, 


fo. 1489. 


- 


. 


ſhall not be unoccupied. Vide alſo for tha 
the Cale of Packer and Walſtead, 2 Sid, 39. 

3. That it was not ſhewn how or by whz 
Conveyances the other Cloſes were convey 
ed over, ſed non allocatur ; for the Defend; 
is a Stranger thereto. Judgment per tt; 
Curiam for the Defendant in Eaſter Term, not 


General Iſſue, c. _ 
f0.1492 Theſe Exceptions were taken to this Pld 
Pe 1. That the Plea quod Defend” poſſeſſianat fu 

fu n Bar, Cc. Was not good, and ſo 'twas adjudg'd, 
without : being in a Bar, contrary to the Caſe of Seal 
ev ing o, and Bunion, 2 Mod. Rep. 70. and Langford 1 
8 Mebber's Caſe, 3 Mod. Rep. 132. and Skev 
and Avery's Caſe, Cro, Car. 138. which we 

cited for the Defendant. 25 
2. That the Plea, as to the Treſpals 
the Ley of Ground, was double. As to that 
Vol. II. PTA eg 5 | 


as — ed 
Pell verſus Garlick. N 

| a 

Hill. 12 W. 3. Rot, 1195. C. B. 12 

3 | | bl 

fo. 1489. TTOUNT for taking and carrying away i © 
( quatuor pullis at M. and taking, carryini ic 
av ay, and impounding a Gelding, and breaking I 
Cloſe these, calld Ley of Ground. Bar» i 
ta, &c. de quatuor pullis, and raking ui ' 
1mpornding the Gelding, that he was poſſeſſea of MI | 
Tiece of Paſture called, &c. and ſo juſtifies 8 
Damage feaſunt, to the Reſidue, that at M. t c 
are many Cloſes called Ley of Ground, but nl r 
without other Additions, and that the Cloſe e 
quo, &c. was cad Garlick's Ley of Ground 
his Freehold ;, and ſo juſtifies, Demurrer fort.! 
the Pl-as are uncertain, double, and tend to il 

| 

| 


a 


OQO- 


Sh CH cod. 


_  "Pyoſpaſs. 
3s anſwer'd, That the former Part of the 
Plea was only introductory of that which 
vas the Subſtance thereof, and to reduce the 
place to 2 more preciſe certainty, and that 
it might be certainly known how to plead ; 


H. 7. 38. Goldſ. 88. Caſe 13th were cited. 
3, Exception, That this laſt Plea amount- 
ed to the General Iſſue. 5 


Name given in the Count, had not in itſelf 
z preciſe Certainty, but that greater Cer- 


| tainty might be added to it, and what might 


be conſiſtent with it, and therefore for Ne- 


Defendant to have any certain Knowledge 
what thing to plead to, and he might have ſe- 
veral Matters to plead to all thoſe ſeveral 
Things ; and for that the Caſe of 21 E. 4.80, 
$', was Cited, and Powell Juſtice was of Opini- 
on, that that Part of the Plea might be good, 
notwithſtanding thoſe Exceptions, but the 
other Juſtices did not ſpeak thereto ; but in 
regard the firſt Plea was ill, Judgment on the 
Demurrer was given for the Plaintiff for the 


il in the Whole. And after a Writ of En- 


mov'd in Arreſt of Judgment, that the De- 
claracion was ill, becaule twas quare cepit qua- 
tur pullos, without any (Anglice) and for that 
Ellis and Yarrow's Caſe, 1 Sid. 60. and Stiles 31. 


and for that Dame Audley's Caſe, Moor 25. 


To which it was anſwered, That the 


ceſſity, as this Caſe is it ought to be given; 
for otherwiſe it would be impoſſible for the 


whole ; for the Plea being ill in part, was 


quiry executed, and Damages given, it was 


Salk, 394. 


were cited. Sed non allocatur; for the Defen- 
dant having juſtified the taking em, they 
were well known to him, and ſo he had 
thereby made the Declaration good, and the 
Plaintiff had Judgment, Carthew of Hong 
Wit 
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fo. 1 494 


There in Treſpaſs for breaking his Cloſe | 
and taking his Horſe at Compton, the Defen- 


and none without an Addition, and ic was 


there in Treſpaſs for cutting down Trees, 


Treſpaſs 


with the Plaintiff, Lutwyche with the De. 


fendant. h 
 Buzre, If the Defendant had pieaded wy! 

culp' to the breaking the Cloſe (which is 1 WM t 

local Treſpaſs) if the Plea had not been 


good,for it is a Common Piea in Abatement, 
tor want of a good Addition, that there are t 
Overdale , and Neitherdale in the ſame County, e 
and none without an Addition, which prove; WM. 
that Dale tantum, and Overdale or Neitherdaè = 
ſhall not be taken to be the ſame Vill, unleſs 

ic be ſhewn, that they are known by both 

Names; and for that wide 3 H. 6. 8. b. 21 E. 4. 
5 1. 4. & b. 12 H. 6. 6, 7, 8. In 8H. 6. 18. Pl. 2 


dant pleaded in Abatement, That there 
were two Comptons, viz. Eaſt C. and Weſt (. 


held a good Plea. But in 9 H. 6. fol. 9. Pl. 12. 


Defendant pleaded the like plea as above, 
and it was rul'd to be no Plea, becaule, it 
the Defendant be found guiicy in anocher 
Vill, the Plantiff ought to recover, which 
ſeems to be Strange, the Treſpaſs being 
local. „ 


— 
I" — artd 


Keck ver ſas Halſtead. 
Tn. 11 M. 3. C. S. 
ODT for kiling a Maſtiff Dog at W. 
Bar, That it was mad and usd to bite 
Men, &c. and that it enter'd into his Yard at 


H. &c. ſo that be durſt not go out of bis Houſs 
Vol. II. | EA fo 


Treſpaſs. 631 
jr Tear, &c. and ſo he juſtifies abſq; hoc, that 
le is guilty out of his Yard, &c. 3 

Iſlue was join'd de Injuria ſug propria, and fo. 1495. 
he Verdict was for the Defendant, and on 
Motion in Arreſt of Judgment by the Plain- 
tiff's Council, the Court was of Opinion, 

e thac the Plea was good, and Judgment was 
„ given for the Defendant. 


| ous 


th | Giles Randle ver [us Tohn Deane Ana 
James Pope. 


+ 

U—B 

re OUNT for Battery of his Horſes and Ser- fo. 1 496. 
C1 1 vants, mhereby, &c. Bar, that the Mayor, &c. | 


az B were poſſeſſed of an Acre, calfd the Key; and 
: hat the ſaid Servants would and endeax our d to 
unload the ſaid Horſes (being onerat' with Soap- 
Aſhes) on the ſaid Acre; whereſore, they as Ser- 
ii van, &c. and fo juſtify abſq; hoc, that they 
rie guilty aliter vel alibi our of the ſaid Acre, 
þ The Plaintiff demur'd and ſhew'd for fo. 1497. 
o Cauſe, That the Plea is double and repug- : 
MW nant, and that the Traverſe is repugnant to 
| the Matter preceding Carthew, for the 
 W Plainciff, took theſe Exceptions. 


1. That the Defendants juſtify as Servants Where one 


| to a Corporation, and therefore they ought N =_ E 
0 ſhew an Authority under the Corp: . N rong 
to he * or pot a- one juſtifies 


tion Seal, 1 Sid. 441 ſed uon allocatur; for as Servant 


there is a Difference between a Corporation to a Corpora- 


„ which hath a Head, and by Conſequence tion. 

e can make a Perſonal Command, and a Cor- 

u MW poration aggregate which hath no Head, 
N 16 H. 
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Freſpaſs. 
16 H.7.2.b. And vide alſo for that 1 L. 
VINY. 107. | 
2. The Second Exception was, That it 
_ doth not certainly appear, that the Plaintif; 
Servants ever were upon the Land, or next 
to it; but it is only alledg'd in the Plea qu 
voluiſſent & conabantur exonerare, & c. and for 
that he cited 1 Roll's Rep. 393. Norris and Ba. 
ker's Caſe, Cro. Elix. 242. Barret and Heveſet's 
Caſe: And it was reſolv'd to be a good Ex. 
ception. | 
3. The Third Exception was, That the 
per quod ſervitium amiſit was not anſwer'd, and 
per Powell Juſtice, an Action doth not lye | 
for the Maſter, unleſs he hath loſt the Ser. . 
vice of his Servant; and therefore the pro- Wi" 
per Plea in ſuch Caſe is uon culp', which was 
not deny'd ; and vide for that the Opinion 
of Cooke in the End of Norris and Baker's Caſe, 
1 Roll's Rep. 393, 394. The Plaintiff had 
Judgment. 9 3 
Note, That no Exception was taken to the 
Bar, for that it was therein only ſaid, That 
the Mayor, &c. were poſſeſſed of the ſaid 
Acre, without ſhewing any Title to it; and 
for that vide Smith and Bull's Caſe, Mo. 242. 
and Pell and Garlick's Caſe, antea Pag. 628. 
Cart hem pro Quer. Hooper, now the Queens 
5 2 for the Defendant in the principal 
Caſe. Vl 


— 


Kerby verſus Whichelow. 
: b Hill. 12 W. z. Rot. 1703. C. B. 


OUNT for taking and carrying away three 
Buſhels of Wheat, three of Barley, and * 7 
ö LO TY of 


Treſpaſs. 


Praſe, at W. 16. Nov. 12 . 3. Bar, to all except 
10 Pints of Barley non culp'; and as to them, 
that the ſaid City of W. is an ancient Borongh, 
od that. the Inhabitants, &c. a tempore cu- 
W jus, &c. till 27 October, 36 Car. 2. were incor- 
wrated by divers Names, &c. and by theſe ſeveral 
Names from time to time for all the ſaid Time till 
tie ſaid 27 October, had a Market every Tueſ- 
lay and Friday in the Market-Place there, with 
Stallage, &c. and had received reaſonable Toll of 
er) Perſon not inhabiting within the ſaid Bo- 
uh, Viz. &c. And that the ſaid 27 October, 
36 Car. 2. rhe ſaid King incorparated them by the 
Name of Mayoy, &c. and granted them a Market 
wery Day, except Sunday, and alſo Stallage, &c. 
ard that they might take Toll of all Corn which 
ſuuld be brought, fold, delivered or contratted for 
en any of the ſaid Market-Days : That one J. F. 
a the Time of the Treſpaſs, brought ad villam ill“ 
fre Quarters of Barley, and fold them to the Plain- 
if per quod, &c. and ſo juſtify, & c. Replic' 
de Injuria, &c. with a Traverſe, that the ſaid 
five Quarters, &c. were ſold within the ſaid Mar- 
ket, Demurrer, for that the Plaintiff had tra- 
veri'd a Thing not alledg d in the Bar. 

Several Exceptions were taken to the Plea 
in Bar in this Caſe, which were not deter- 
mined by the Court. The Objection on 
which Judgment was given for the Plaintiff 
was, That no Place was alledg'd where the 
Barley was ſold ; and as to that, the Plea 
i; quod quidam Fohannes Ferrers ditto tempore quo, 
&. ad villam ill aſportavit fore ibid” vendit 
quinque quarteria hordei, eademque quinque quar= 
teria hordei eidem Fohanni Kerby (the Plaintiff ) 
eendidit, without ſaying (ibidem vendidit.) To 
: WVhich the Defendant's Council anſwered, 
f What the Plaintiff had alledg'd the 2 | 

| 9 255 Or 


fo. 1502. 


for taking his Barley, to be 16 Nowembri 


have Property or Poſſeſſion to bring thi 


179. b. Nu. 6. 43 E. 3. 13. 3 Cro 880. Lady 


for the Plaintiff. Carthew was of Council with 
the Plaintiff, Lutwyche with the Defendants. 
Note, That it was ſaid by Powell Juſtice 


ſhall be taken for the Market. Vide Har- 
Ares 504. how a Corporation ought preſcribe 
where it hath had ſeveral Names. 


Treſpaſs. 


12 V. 3. apud Mallingferd. The Defen 
dants juſtify the taking the Barley the ſamt 
Day apud Wallingford, for Toll of the (aif 
Barley ſold, for the Uſe of the Corporal 
tion of Wallingford: That the Barley wa 
brought to Wallingford to be ſold there thy 
ſame Day, and of Neceflity it was fold b 
Kirby to the Plaintiff the ſame Day in ſom 
Place, or otherwiſe the Plaintiff could not 


Action againſt the Defendants for a Treſpaſy 
the ſame Day ; and therefore, on the whole 
Matter, it ſhall be intended, that the Sale 
was the ſame Day at Wallingford, and nod 
that it was brought to Wallingford to be fold 
there, and ſold to the Plaintiff the ſame Day 
in another Place ; and for the like Intend 
ments theſe Caſes were cited, NIV. 87. Dor 
rington and Eaſt's Caſe, Theloall's Digeſt. &c. 


Shandoy's Caſe, 3 Cro 898. Lord Sand's Caſe 
But, norwithſtanding, Judgment was give 


That there was no Neceſſity to plead all the 
Charters, and that the King could not grant 
a Toll for Things not brought to the Mar- 
ket to be ſold, and that the Vill in this Caſe 


r William 


Treſpaſs. 635 


Wiliam Bowkley verſus William Wil- 
liams and Richard Corbet. 
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N Treſpaſs brought by the Plaintiff for entring fo. 15-2. 

his H uſe and taking his Gun, the Defendants 

ed, by virtue of the Statute of 22 & 23 

ir 2 CAP. 25. for the Preſervation of the Came; 

kirby is enacted That Lords of Manors, OC 

her Royalties, G c. may, by Writing under 

ir Hands and Seals, authoriſe one or 

dre Game- Keepers, who may ſeize all 

uns, © c uſed within ſuch Manors by Per- 

ns thereby prohibited to uſe the fame: 

ad that ſuch Game-Keepers and others, 

Warrant from a Juſtice of Peace may 

arch the Houſes of ſuch Perſons as ſhall be 

ſp:&ed to keep ſuch Guns, &c. and ſeiſe 

em for the uſe of the Lord of the Manor, 

© That Sir J. Weld was ſeiſed in Fee of the Hun- 

dof Burton, and a Court Leet there: That J. B. 

mp a Fuſtice of Peace within the Liberty of W. 

ue a Warrant to the Defendant Williams to 

meh within the Manor of Marſh and Willey, 

i the ſaid Court Leet, & c.; That the ſaid Ma- 

& c are within the Liberty of W. and that the 

Sir J. Weld was ſeiſed, &c. thereof, and then 

Defendants awer, that the Plaintiff was not 

lifed, & c but was ſuſpected, &c. and ſhew 

10 of ſuch Suſpicion ( as they ought ) per 

od, &c. VF | 

The general Iſſue (as it ſeems ) might fo. 1506. 

fe been pleaded in ſuch Caſe, by re- 
the Defendants ated by Force of a 

ant of a Juſtice of Peace, but quere if 

e meerly as a Game-Keeper had taken the 

, if he ought not to plead ſpecially. 


Quere, 


- 
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Weld, then it was to no Purpoſe to me 


To. 1506, 


fo. 1508. 


(as it ſeems) it ought to have been alledg' 


Hod NT for breaking his Cloſes at Whale 


tant of Bolſover-Woodhouſe, and that allt 


&c. uſque ad Whaley præd' & ſic retrotſi 


Treſpaſs. 


Luzre, It in an Hundred with a Coyy 
Leet is within the Words of the Statu 
(Manors or other Royalties ;) for if it is not, the 


that the Plaintiff's Houſe was within | 
Manor of Willey and Marſh, the Manor ( 
Sir Fobn Weld, becauſe the Gun was ſeiſe 
to his Uſe : And if it was within the aj 
Manor, or ſome other Manor of Sir Ji 


tion the ſaid Hundred and Court- Leet. 


Poynton verſus Wilſon. 
0 


Bar, That he is a Pariſhioner aud Iabal 


Inha hit ants of B. W. a tempore cujus, &c. l. 
had aWay from B. W. to 4 Vill call d Bolſo. 
and from B. in per & trans, the Cloſes in whi 


a Whaley præd', &c. and ſo the Def endant 
ſtifies, the Plaintiff traverſeth the Preſcripti 
and Iſſue is join'd on the Preſcription. 
After Verdict for the Defendant, it 
mov'd in Arreſt of Judgment, That it 
impoſſible that any ſuch Preſcription co 
be, viz. from the Vill of Bolſover in per & tr: 
the Plaintiff's Cloſes which were in . 
uſque ad Whaley, ſed non allocat'. And the! 
fendant had Judgment, Mund) and Luv) 
of Council with the Plaintiff. The 
Judgment was given in a Caſe between! 
and Mould. enter d Hill, 10 & 11 / 3. 
1136. which was an Action on the Caſe fo 
1 Di.iſturbat 


Treſpaſs. 


Diſturbance in a Way, and the Preſcription 
was for a Way from an Acre of More i» Gould 
red in per & trans 4 Cloſe in Gould præd, and 
fo per & trans divers other Cloſes in Gould pred” 
ad Villam de Gould præd'; and after Verdict for 
the Plaintiff, it was mov'd in Arreſt of Judg- 
nent, that ſuch Preſcription was impoſſible, 
for one cannot go to a Place in Gould ad 
lilam de Gould when he is always in Gould; 
and thereupon a Rule was made to ſtay Judg- 
ment, niſi. But at another Day the Plain- 
iff's Council anſwered, that the Vill of Gould 
nithat Caſe ought to be intended the very 
Place where the Houſes of the Inhabitants 
are ſituate, and where they inhabit ; but yet 
the Court would not give Judgment for the 
Plaintiff till ſome Precedents in the Caſe 
were ſhewn ; and at another Day theſe Pre- 
cedents were ſhewn in Court; vis. lib. pla- 
atandi, 326, 327. two ſeveral Precedents, and 
thereupon the Plaintiff had Judgment by the 
Opinion of the whole Court. Wright, the 
King's Serjeant, was of Council in that Caſe 
with the Plaintiff, and Lutwyche with the 
Defendant. 1 7 „ 
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Di.uile verſus Coates. RTIIANXNICVYI 
Hl 12 . z. Rr. 1156, C. 


[* Treſpaſs the Writ was for breaking the Platn- &. 15 o 
tiff's Houſe vi & armis, and the Doors there= | 
f and taking away his Goods the Count was to 

ite ſame Eft, but omitting vi & armis, and 

vithout ſaying bong ſua. A 
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Writ. in C. B. the Writ was part of the Count, at 


638 Treſpaſs. 
After a Writ of Enquiry of Damages 
warded for want of a Plea, and the Reto 
thereof, it was moved in Arreſt of Jus 
mer. 
Where the 1. That Vi & Armis was omitted int 
Omi 2: of Count. 2. That it was not alledg'd in t 
7: mis Count, that the Plaintiff had any Proper 
in a Count PI 6: 1 2 ; 
Nall be tap. in the Goods, for it is not ſaid bona [uy 
plied by the But the Plaintiff's Council anſwered, I 


that the ſaid Matters ſuggeſted to be om 

ted in the Count were in the Writ, and t 
Count refers to the Writ, and ſo the V 

ſhall make the Count good, and for t 

theſe Caſes were cited; Jones and Pritcha 

Caſe, 1 Sid. 187. and Hardy and Taylor's CA 

in the ſame Book, 150. but Twiſden, int 

Caſe, made a Quære, if there was not al 
ferenc between a Suit by Bill, and Orig! 

and a Caſe between Kerby and Bolton, ents 

Hill, 9 W z. Rot. 170 1. C. B. which are all, 

Effet, Caſes in Point, except in ſom: 

_ thoſe Caſes there was a Verdict: which 

it ſeems) is not the Ground of the Reſe 
tions And the Plaintiff had Judgm 
fo.1510. Girdley was of the Council with the De 
. dant, Luta yche with the Plaintiff. 
As to the firſt Exception, vide theſe C 

iz. 2 Cro. 412. The King v. Hutchings, | 

Scire facias on a Recognizance for the 
Behaviour, the Breach was aflign'd, hat 

_ Defendant had aſſaulted, &c. another 

out ſaying, Vi & Armis, and for that C 
Judgment was ' arreſted after Verdict. 
Treſpaſs in B. R. Judgment, after Ver 

was arreſted in Camera Scaccar for the 0 

ſion of thoſe Words, Willis and Neilder's 0 

2 Cro. 526. Taylor and Welſted's Caſe, in 
 FoLI1E - 1 


. 639 
(ime Book 443. and in Mayo and Logſhill's 
aſe, 1 Cro. 406. in a Writ of Error in B. R. 
judgment in Ejectment after Verdict, was 
wers d for that Cauſe, tho' thoſe Words 
ere in the Writ; but in Wood and Smith's 
ale, 2 Cro. 139. there is a Precedent cited, 
1 which 'twas reſolved, that it was but Mat- 
er of Form, and aided after Verdict by the 
tute of 18 Elix. but now, by the expreſs 
Words of the Statute of 16 & 17 Car. 2. that 
zult is aided after Verdict. „5 

The Omiſſion of Vi & Armis in an Indict- 
ent for a Reſcous, is aided after Verdict by 
he Statute of 37 H. 8. cap. 8. as it is adjudg'd 
n Hart's Caſe, 2 Cro. 472, 473. 


Clerke & Ux' verſus Dame Scroggs, 
Executrix of Sir William Scroggs. 


Hill. 12 . 3. CB. 


O UNT in a Writ of Covenant on an Inden- _ 
ture of Demiſe made to the Defendants Te- fo. 1510. 
ator by Baron and Feme of the Lands of the 

eme; on which Leaſe theſe Breaches were aſſign'd, 

That 160 l. Rent reſerv'd were in Arrear ; 

That the Meſſuage, &c. demiſed, were out of 

pair; 3. That the Teſtator bad pluckt up ſeveral 

rees, Bar, by Outlawry in the Baron on à Suit 

C. B. Demurrer, &c. 5 

The Plaintiff's Council took an Excep- fo. 1613. 
on to this Plea, viz. becauſe the Outlawry What Thing: 
as pleaded in bar of the whole Declara- are forfeited 
on, which it ought not to be, for the Da- yOutlwry. 
ages to be recovered, for the Breach of the 

ovenant for Repairs are not forfeited by 

e Outlawry, becauſe thoſe Damages wy 

+ al- 
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that the Action ſounded merely in Da 
ges, as to the Repairs, he cited Markham; 
Pitt's Caſe. 3 Leon. 205. Where, in an Adi 
of Trover and Converſion of Goods, O 


to be recovered for not Repairing: 
notwithſtanding, the Court gave Judgm 


well in this Caſe as in others. But the CC 


| parlance, have pleaded the Outlawry in 
batement of the whole Writ ; or in bar ot 


the ſaid Caſe in 3 Leon. it was ſaid, 
that was an Action of Property, and 

- .. 'Thing itſelf is forfeited by the Outla 
fo. 1514. 


it was ſaid, that the Rent was forfeited 


in the Plaintiff is a good Bar in Aſumyſi, 


Treſpaſs . 


altogether uncertain. But onthe other vl 


the King by the Outlawry of the Plainti 
and therefore the Outlawry might well 
pleaded in bar of the Action, and would 
good for that. And as to the Objecti 


lawry was pleaded in bar, and it was held 
ſome to be a good Bar,and in Webb and M 
Caſe, 2 Ven. it is reſolved, That Outlay 


a Quantum meruit for Meat and Drink,: 
yer that Action ſounds merely in Da 
ges, and thoſe are as uncertain as Dama| 


for the Plaintiff, becauſe the Plea was 
entire Plea in Bar to the whole Caule 
Action; and as to the Damages for the 
repairing, thoſe are no more forfeitable 
Outlawry, than Damages for a Batter 
other Treſpaſs, and then the Plea being 
tire and ill in Part, is altogether nought 


ſaid, That the Defendant might, before 


Rent, (becauſe that is a certain Duty) 
in Abatement as to the Repairs. And! 


And as to the Quantum meruit, the Fou 

tion of that Action was a Duty, thous 

be recovered by way of Damages. 05 

he? ce weil. Heath for the Defendu 
ol. = | REG 


Treſpaſs. | 641 


As to the Pleading in Abatement of the 

cit in part or in all, vide the Caſe of Bella- 

and Heſter, Poſtes, 

Note, That the Plea in the principal Caſe 

venit & defendit vim & Injuriam quando, &c. 

t no Notice was taken of that. 

Note alſo, That there was no manner of Where Out- 


— 


ceeſſity for the producing the Record of Jawry ought 
i: Ouclawry ſub pede ſgilli, becauſe the Plea fe 1 
i bar of che Action, and alſo becauſe the in 1 
cord of Outlawry is in the ſame Court; not. 

a lo 'tis reſolv'd in Draycote and Curſon's 

e., antes Page 17. But if the Plaincift had 


plied and pleaded nul tiel Record”, the true 
mal Concluſion of that Plea had been, 
loc parat eſt veri ficare qualitercunque, & c. prout 
' conſid', Et quia Fuſtic hic ſe adviſare vo- 
it ſuper Inſpection Recordi per pred” Defend” ſu- 
us allegat dies dat” eſt partibus pred” hic uſ- 
„Cc. As it is ſaid in Dyer, 227, 228, 
which Caſe, on the Plea of nul tie! Record 
an Outlawry, the Entry was, Er diet“ eft 
fat” Defend quod habeat Record hic tali die, &. 
 periculo ; and it is there ſaid, that the Re- 
rd being in the ſame Court, that Entry was 
it formal. But there are ſome Precedents 
the like Caſes, wherein the Plaintiff re- 
es, That there is ſuch Record, Er hoc pa- 
| eff wverificare per Record ill', And then the 
try is, Quod pet quod Record ill videat & 


9 


d: Niciat „Cc. as in Robinſon's Entries, 104. 
* 278. Brownlow'sFudicial Writs,Tu' ſci. fa. 
11 WF aft Precedent under that Title, and Latin 
Ado, 433. But there is no Mention in 


ly of thoſe Precedents, that the Party who 


ou 

ug eds the Record, Babeat Record? ill at ſuch a 
” On periculo. e 
421 
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fo. 1517. 


fo. 1918. 


. 


after Verdict for the Detendant, ſeveral k 
ceptions were taken in Arreſt of Judgment, 


Dean and Chapter had rationabile Tolnet [c; 


cet inter alia pro qualibet duplici Staila coopert”, 4 


Within the Viſl of Littleport, & c. and 1 


Treſpaſs. 


Bennington verſus Taylor, 


Inſt Paſch. or Trin. 12 W. 3. C. B. 


A R, in Treſpoſs for taking of Goods, 
Preſcription in Dean and Chapter, for Stall 

in a Fair by Preſc: ipti n, 
Iſſue was join'd on the Preſcription, 1 


1. That the Preſcription was, Thar d 


Et pro fundo ſive ſolo prope & juxta eandem Si 
lam & cum eadem occupat 12 d. &c. And 1 
and Stallage are two diſtinct Things, and] 
that theſe Books were cited, viz. Raft 


Terms de la ley 165. Mo. 474. Hedd and I b 
houje's Caſe, Bro. Tit. Tull 2. 9 H. 6. 45. er 
then all that which comes under the /cilicfſp"t 
repugnant and void; and for that Sims !. 
_ Gregory's Caſe, Allens Rep. 23. Hob. 72. Fo d. 
and Fackſon's Caſe were cited: And the lt 
requires, That proper Latin Words ſhould", 
uſed in pleading, and for that the Cil: WF": 
Alban and Brownſal, Yelv., 163. was cit dg 
where the Defendant preſcribed for a Paſſi 
over Land, and adjudg'd ill on Demurl 
becauſe Paſſagium is properly over Wat 
and alſo the Caſe of Payne and Parr 
in C. B, was Cited to that Purpoſe, wil 
was an Action on rhe Caſe for not tranſp! 
ing the Plaintiff Toll Free over a Fer!) 
gainſt a Preſcription to that Purpole: / 
the Declaration was a tempore cujus, Cc. ( 
had been quoddam Tolnetum, Anglice 4 F. ly 


Vol. II. Ve 


Treſpaſs. 


edict for the Plaintiff, Judgment was ar- 
ted for the Repugnancy of the Word Tol- 
, Sed non alocat” Exceptio in this Caſe, be- 
uſe Tolnet may very well ſignify Scallage, 
; 2 general Word for ſuch Duties or Pay- 


Rolls Abr. 123. Hickman's Caſe, where tis 


ribe to have the 8th Part of a Buſhel of 
orn, in 4 Buſhels brought to the Market 
ichin the Manor, nomine Tulneti, for Stal- 
ge, fold or not fold ; and that it is a good 
rſcription, though ic be to have it in 
ele, 


WM That the Preſcription to have Toll, 
TOW" inter alia pro qualibet larga Stills, Cc, wit 
| Whiogecher uncertain and void, and che Pro. 


riprion was entire, and therefore ic 0897/10 
de entirely ſhewn, ſed nn allocat', ivr 
ere need not be more ſhewn than the pre- 
nt Occaſion requires. 


. That the Preſcription was uncertain, 


7 {ſo void; becauſe the 12 d. was to be paid 

LAW the Stall and the Land, prope & circa Stal- 

dd, &c. ſed non allocat', for that ſhall be aſ- 

(: lrained by the common Ulage of the Fair. 

it gment for the Defendant per totam Curiam. 

M yche of Council with the Plaintiff, 

A a ink 

at N poet a 

6 Wilkes verſus Kirby. 

5 Paſch, I2 W. z. Rot. 5 29. C. B. 

1 OUNT for taking and carrying away the fo. 1579. 
Plaintiff 's Goods, Bar, That the Borough 


Lynn-Regis is an ancient Borough, and that 
l 9 


nents. And for that Powe! Juſtice cited 


id, That the Lord of a Manor may pre- 


the 
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fo. 1519. 
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Treſpaſs. 


the Port there is an ancient Port, and that ml Ii 


Lords and Tenants in Fee of the ſaid Port, ha _ 


manded, and juſtifies for Non. pay ment of the Ti 


6.1522. 


dom, and that they are as free to them 


fo. 1523: 


r 


Merchandixes into the Port, &c. and ſets forth 1 


mon Right the King's Subjects have the 


| Rep. fames and Fohnſon's Cale, Fg 


uſed to have Toll and Cuſtom of all Strangers, &d 

and uſed to Diſtrain for non Payment thereof: TH al 
the King, who now is in Right of the Dutchy offi fo 
Cornwall, was ſeiſed in Fee of a fourth Pat MT 
the ſaid Port; and that the Mayor, &c. were (lll h 
ſed in Fee of the other three Parts thereof, &c. Te 
the ſaid King, (by virtue of the Statute 5 W. & M 
by Letters-Patents under the Excbequer-Seal, Mü 
miſed to D. Bedingfield, in Truſt for the Mi i 


or, &c his fourth Part, habend' fer 31 Years, i a1 


yielding Rent, &c. That the Plaintiff brug 0 


Particulars thereof, and the particular Toll fo be þu 
for each reſpective Parcel; which Toll the Defe 
dant, as Servant and Officer appointed, &c. 4 


Whereto the Plaintiff demurred, for that it d. 
appear by the Plea, whether the Borough was u 
riquus Burgus a Tempore memoral' necn 
&c. and the Defendant joined in the Demurrer. 
1. Object. Firſt, it was objected in this Cal 
That there ought to be a good and valuab 
Conſideration for ſuch Toll; for of co 


berty ot uſing the ancient Ports of the Kin 


the King's High-way ; and therefore to 
ſtrain them from their ſaid Liberty, the 
ought to be a merritorious Conſideratic 
and a quid pro quo, and for that Roll. Tit. pf 
ſcript. 265. Nu. 5. 1 Jones 162. The Cor 
ration of Boſton, Moor 574. Smith and S 
pard's Caſe, Warren and Prideaux's Ca 
x Mod. Rep. 104. and 3 Keb. 275. and 2 


Vol. II. 


Treſpaſs. 
feſhord and Will's Cafe were cited for the 
Plaintiff, yy” 

2 Object. That there is no Conſideration 
alledg'd in this Caſe, as there ought to be, 
for it is only alledg'd, That the Lords and 
Tenants of the ſaid Port à tempore cujus, & c. 
have received the Tolls in the Bar mention'd 
ga reparationem ejuſdem portus per ipſes fiend; 
whereas it ought to be alledg'd in Fact, that 
they, a tempore cujus, & c. have repaired, and 
in Conſideration of that Reparation, Cc. 
and for that 1 Sid. 237. 22 E. 4. 8. a. and 
other Caſes were cited. And notwithſtand- 
ing what is alledg'd, it may be they never 
did repair it, and their doing that being the 


ought to be ſufficiently alledg' d. 

3 Object. That the Preſcription to take the 
Toll is nonſenſical, for it is to take Rationabil 
ditriftion” hujuſmodi Rebus mercimon & mer- 
chandix de qu ibuſdam Theolon ſive Cuſtum ill 
fc debitꝰ & ſolubil fuer. bh 
The Caſe was not then, nor yet is, de- 
termin'd ; but the Court ſtrongly inclin'd for 
the Defendant ; and Powell Juſtice ſaid, That 
the King might have a Port and Toll with- 
out any Conſideration ; and that one who 
hath a Port, is obliged to repair it, or other- 
wiſe he may be indicted. And Treby Chief 
Juſtice ſaid, That he was a Reporter when 
the Caſe of Prideaux and Warren, before ci- 
ted, was in Debate; and that it was then 
held, that the Owner of a Port might 


alledging of any Conſideration, But in 
the principal Caſe, the Defendant hath ta- 
ken upon him to alledge a Conſideration, 


whe- 


rery Ground of their having the Toll, it 


have a Toll by Preſcription, without 


and therefore quere, if it be not well alledg'd, 
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Treſpaſs. 
whether the Plea is good. Lutwyche way gf 
Council with che Plaintiff, Levinx pro Def, 


Hardall verſus Smith and Walkerly. 
Trin. 12 I. z. Rot. 1789. CB, 


1 UNT for taking and carrying away 4 4 
7 Mire, and converting and diſpoſing it ol i 
their own Uſe, Bar to' all, except the taking ani Wl 
carrying away, Non culp'; and that they juſti- ad 
ty, by Virtue of a Levari Facias, on a Fudgment Wl jr 
in a Court- Baron, &c. Demurrer, G&cc. 11 
Two Exceptions were taken to this Plea; 4 
1. Becauſe twas ſaid by the Plea, That a Ml n 

. Plaint was levied in the Court-Baron ; but | 

it is not ſaid, before what Perſons the Court 
was held. . „ 
2. Becauſe twas not mention'd in what MI , 
County the Court was held, nor that it was Ml 
held in Com pred, and both were held good Ml , 
Exceptions, per tot“ Cur. 335 
But then the Defendants Council mov'd, . 
That in the Declaration, Trover and C:-nver- Ml : 
ſion, and Treſp:ſs are join'd together, which Ml | 
can't be, and 1 Sid. 244. and 1 Cro. 20. Mbitt Ml | 
and Riſden's Caſe were cited, /ed non allccat ; | 


for the Allegation of the Converſion of the 


Mare to their Uſe was only in Aggravacion | 
of Damages. Judgment pro Quer, Bury Ser- 
jeant, now one of the Barons of the Excht- | 
quer, was of Council with the Plaintiff, and | 
Girdler Serjeant with the Defendant. 


vel Bird | 


Treſpaſs. 0 


Bird verſus Dickinſon. 
Tin. 12 V. 3. Rot. 594. C. B. 


0 NT for breaking the Plaintiff*s Cloſe, fo. 1526; 
call'd the Fold. Bar, That one Nathaniel | 
Bower was ſeiſed in Fee of a Miſſuage, &C. and 
that he had a W ay by Preſcription from the common 
lay in Barneſley, over the Cloſe in quo, &c. 
0 the Fold of the ſaid N. B. juxta & proxime 
adjungens dict' Meſſuag ipſius N. B. and that 
he demiſed to Donford, for 21 Tears, a die Dar” 
Indenturæ præd'; and ſo the Defendant juſtifies 
as Servant to the ſaid Donford, To which Plea” 
the Plaintiff demurs. | 
Theſe Exceptions were taken to this Plea 3 fo. 1528. 
1. Thar the Preſcription for the Way is, 
from a common Way, call'd Weſtgate in Bar- 
reſley, over the Cloſe in quo, &c. ad quuddam 
Atrium ipſius Nathanielis Bower, call'd the Fold, 
adjungen” pred Meſſuag ipſius Nathanielis in 
Barneſley præd. But it is not ſhewn in what 
Vill, & c. the ſaid Fold is, and although it 
adjoins to a Meſſuage in Barneſley, yet it may 
be in another Vill, for the ultimate Bounds 
of every Place terminates and adjoins to the 
next Place to it. ” 
2. That it appears by the Plea, that the 
Detendant, as Servint to Donford, juſtifies 
the Treſpaſs, under Pretence of a Title in 
Donford to a Meſſuage demis'd to him per Na- 
thanielem Bower; and it is alledged by the 
Plea, that the Habend' of the Leaſe was à die 
datus Indenturæ pred? ; whereas no Indenture 
was mentioned before, or after; and if there 
had been a Demite by Indenture, the In- 
denture itſelf ought to have been . 
So 


S D 


VR 


wn | _ CO © * 


 Freſpaſs. 


So that it don't appear, that at' the Time of 
the Treſpaſs, Donford had any Right to di. 
ſturb the Plaintff's Poſſeflion. - 
And for theſe Exceptions, the Plaintif | 
15 Judgment. Lutwyche was of Council with 
im. 


** 


_—_ —— am 
T 2 


Ford verſus Edgecombe and Lidſton. 
Mich. 11 V. 3. Rot. 659. C. B. 


by UN for taking an Hogſhead of Syder, MW tc 
Plea in Abatement by Outlawry after Fudg. Wl t 
ment. Demurrer, for that it don't appear, whe. WM i 
ther it is the ſaid Edgecombe, or the ſaid Lid. f 
ſton, qui ad Breve & Nar' reſpondere com- I 
Pelli aon debet, Se. 1 
One Exception only was taken to the 
Plea, viz. Becauſe tis thereby ſaid, That 
the Defendants Ven & Defend”, &c. & dil 
quod ipſe (whereas it ſhould be ip) ad Brede & 
Nar reſpondere compelli non debet (whereas it 
ſhould be debent.) And a good Exception pe 
Cur. And the Court ſeemed to be of Opi-! 
nion, that it it had been ill on a general De- 
murrer. eee a 

Note. The Defence is Ven & Defend vin 
4 Injur quando, & but nothing was ſaid to 
that. eos 1 8 


vol. II. 5 Ed 


Trepſe 0 


Ed. Walls verſus Sam. Savill FI aÞ. 
Trin. 13 V. 3. Rot. 1506. C. B, 
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O0UNT for raking his Cattle 21 April, fo. 153 a. 
1701. and other Cattle the ſame Day. 
Bar, by a Demiſe of part of @ Rectory, reſerving 
Remt, and that 77 l. 10 8. were in arrear, &c. 
and 7 they juſtify the firſt taking for 62 L 10 s. 
and the latter for the Refidue. Demurrer, &c. 
judgment was given for the Plaintiff, be- 80. 1536. 
cauſe the decond Diſtreſs was not lawful; 
tor one can't have two Diſtreſſes for one and dee — oh 
the ſame Rent; for it was his own Folly 5+ 5 
that he did not take a ſufficient Diſtreſs at 
firſt, Moor 7. Nu. 26. Cro, Eliz, 13. Nu. 8. acc. 
| Lutwyche pro Duer. | 
Quere. If the ſecond Diſtreſs had been j ju- 
ſtifiable, admitting it had been pleaded, that 
at the Time of taking the firſt Diſtreſs, there 
was not a ſufficient Diſtreſs on the Land 
demiſed, and that the firſt Diſtreſs was but 
of ſuch a FIG oa. 
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4p. 1537. 


fo. 1538. 


NI, That be was poſſeſſed of a Waſtcont 


that the Defendant found and converted bona & 
Catalla præd'. The Defendant confeſſeth the Cin 


was ill, becauſe it is not averr'd, that the 20 
were paid before the Action was brought 
for as it is now pleaded, it is but the giving 


on the other ſide, ſaid, That it hath beer 
rul'd, that where, by the Agreement, ther 
are mutual Promiſes, and mutual Remedies 
there ſuch Agreement is a good Bar; an 
for that he cited Caſe and Barber's Cale 


Point of this Caſe was not adjudg'd in tho 


to the Declaration, wiz. That the Declar! 
tion is, that he was poſſeſſed of a Waft 


which can't be when one Thing only 
murter being general. But perhaps it mig 


have been otherwiſe on a ſpecial Demuite 
Judgment pro Quer. 
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Allen verſus Harris. 
Hill. 8 WW. 2. Rot. 325 vel 326. C. B. 


— 


and ibat he loſt bona & Catalla pred, an 


vertion, hut pleads, that the Plaintiff had acquit | 
ted and diſcharged him, &c. in Conſideration of | 
Promiſe made by him to pay the Plaintiff 20 8. &| 
Demarrer; % ]ĩ?ĩ?) on 
Lewinx, for the Plaintiff ſaid, The Plex 


one Action in lieu of another. But Girdle 


Jones 158. and Wickham and Taylor's Cale 
2 Jones 168, But the Court ſaid, That thi 


Caſes; and that they would not change th 


conſtant Form of the Law in pleading i 
ſuch Cafes. Then he mov'd an Exceptio 


and afterwards, throughout the whole De 
claration, it is ſaid, Bona & Catalla pre 
menrion'd before, ſed non allocat', the De 


+. + WASTE 


1 


Leigh verſus Leigh. | 
Hill. 3 W. & M. Rot. 1805, 1806, 1907, 
1808, 1809. C. B. 


HE Plaintiff brought a Writ of Waſte, as fo. 1539. 
Aſſignee of J. Barton and Ed. Badbey, 
Aſionees of Tho. Leigh; in which the Plaintiff 
made Title by a common Recovery ſuffer'd by the 
ſud T. Leigh, to the Uſe of himself for Life, 
Remainder to the Defendant for Life, Remainder 


1 % Truſtees for Tears, Remainder io the Heirs- 

ale of the Body of the ſaid T. L. Remainder to 
dei . right Heirs, that the ſaid T. L. died without 
1 Iſue, and that the Defendant fecit Vaſtum ven- 


dition' & diſtruction', &c. And declared, That 
0 the [aid T L. was ſeiſed in. Fee, 8c. and, by Leaſe 


4 and Releaſe, conveyed to Percey Goring and 
ale p. Goring, &c. to make them Tenants to the Pre- 
thi ide; which Recovery was had, wherein the ſaid 
Wl 7. L. was voucht, and. he voucht the Common 
thi Vouchee, Vc. to the Uſe of himſelf for Life, Re- 
nder to Traſtees for Tears, Remainder to the 
tig right Heirs of the ſaid T. L. and that he deviſed 
* Jie Re ver ſion in Fee to the ſaid Barton an Bad- 
| 00 bey, and their Heirs, and died without Iſſue : 


Aſter whoſe Death the Defendant enter d, and the 
1-8 Peviſees were ſeiſed of the Reverſion, and they 


ly deviſed the Reverſion to the Plaintiff, and then he Ry | 
DIY ſigns ſeveral Waſtes, which (for the moſt Part) / 
6 pere Waſtes in Trees and Woods, to many of which, 

1 


the Defendant pleaded nul Waſt fait entirely, 2ave) 
0 and 


652 IV afte. 


Count. 0 ſhall not 


and to Part of t he other Waſtes, and to the g. 
ſidue ſhe juſtiſies the Waſtes for Boots, /h 
Matters are travers d by the Replication, and | 
ver al Iſſues are taken thereon, 
fo. 1547. Paſch. 4 W. & M. Regis & Reginæ this Cay 
was tried at the Bar of C. B. And on th 
Tryal Lutwyche of Council with the Defe 
dant objected, That as to thoſe Waſtes t 
which the Defendant had pleaded nul Wi 
fait, that the Plaintiff ought to ſhew a Tit 
to the ſaid Parcels of Land wherein the (aj 
Waſtes were aflign'd ; for that was the gene 
ral Iſſue in this Action, whereby nothin 
was admitted; and ſo was the Opinion of th 
fo. 1548. whole Court: But the Court being infor 
ed, that the Evidences of the Plaintiff 
Title were in the City, Leave was givent 
C 
That aul Waſ fait is the general Iſſue, v 
Sir Fobn Gage's Caſe, Godb. 29. 


Note, The Statute is recited in the Writ! 

this Caſe, and ſo by the Regiſter, fo. 73.0. 

ought to be, for tis there ſaid, Quod Stat 

debet repeti in omnibus brevibus de Vaſto pratt 

quam de vaſto facto in dote & in Cuſtodia, ( 

quando fit breve de waſto facto in Tenementis 

7 legem Angliæ tent” tunc amplificat Statut per |. 

2 2 9 . 7 ' 

quod dicitur ad termin vitæ vel annor ſeu de! 

quæ per legem Angliæ tenentur. Et ſeiend a 

quod Exilium debet poni in Repetit ione Stat 

quando contingit. E1 hoc patet | per Marlebrid| 

cap. 23. quod eſt Warrant de hoc brevi, © 

|, Repetitione Statuti in eodem, quia ponit ibi En 

um in Repetitione ſicut Voſtum. 

Where a Sta. And in Bro. Parliament, 75. it is ſaid, TW 
N in where a Statute gives a Writ, and ordains!! 


make Mention of the Statute 0 
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ric or Count; as in Formedon in deſcender, quod 
; defurceat &. bujuſmodi, G. e contra on the 
ature F R. 2. & 8. H. 6. & de Malefactoribus 
Parcis, Weſtm. 1 cap. 29. the Statute ſhall 
e rehears'd, for the Statute is in the Affir- 
ive, and without Rehearſal aon Patet whe- 
er he uſes the Action by the Common 
w, ſicut poteſt, or the Action on the Sta- 
te. But in Debt by an Adminiſtrator or 
xecutor de honis aſportat', & c. he doth not re- 
arſe the Statute ; for an Action of Debt and 
reſpaſs were at the common Law before in 
her Caſes. But per Mordant in Waſte againſt 
Tenant for Life or Years, the Statute ſhall 
cchearſed,for there was no other Action or 
rohibition at Common Law; contra in Waſte 
inſt a Guardian or Tenant in Dower ; 
there was a Prohibition of Waſte againſt 
em at the Common Law, 5 H.7. 17. 
And if it ought to be ſo, then the Que- 
on is, if the Statute in this Caſe is well 
cited in the Writ ( as this Caſe is) for the 
it only recites, that by the Statute mor 
uit alicui facere Vaſtum, & c. in Domibus Boſcis 
Gardinis (omitting terris) but in the Con- 
fon of the Writ it is ſaid, that the Defen- 
nt fecit Vaſtum, Cc. de terris, fc, 
And for that vide F. N. B. 56. g where it Where the 
ſaid, That in a Writ of Waſte, if the Pre- Writ ſhall be 
Iles of the Writ rehearſe quod non liceat ali- . tho 
facere Vaſtum in Domibus Boſcis & Gardinis, or leſs in cle 
Lit is ſaid in the end of the Writ, that the Premiſſes 
endant had committed Waſte in Lands, than in the 
uſes, Woods, Gardens, and in Exile of Concluſion. 
n; ſo that more is in the end of the Writ 
in was rehears'd in the Premiſſes of it: 
tthe Writ is good; and ſo if leſs be in 
# the 
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fo. 1549. 


ſtum in terris, Domibus, Boſcis & Gardinis 4 


Eis only, or in Houſes only; yet the W. 


Leaſe and Releaſe to make a Tenant to th 


Recovery, it ſhall be intended, that ther 


Thar if one pleads a Recovery, he ſhall no 
. ſay, that the Tenant was ſeiſed; to whicl 


7 deforceat, 4. Br. Pleadings, 6. 42 All. 33 
And in Lincoln College Caſe, Co. 3. 58.9 
there, rather than a common Recovery ſhal 


Vol. II. 
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the end of the Writ than is rehears'd int 
Premiſſes thereof; as if it be rehears'd, qu 
cum proviſum eſt, quod non liceat alicui facere} 


in the Concluſion thereof, it is ſaid, quod th 
Defendant, fecit Vaſtum in terris only, or 


is good. And in the Regiſter ubi ſupra 73. 
after that which is there {aid as before, the 
Words are added thereto, Attamen Anno E. I 
quoddum Breve in quo non fecit exilium in repet 
tione ſed tantum in concluſione conſiderat” fuit bony 
&c. Vide for that Fitz IWaſee, 128. 

Lure, (as this Caſe is) Whether the 
was any Neceſſity to ſhew, that there was 


Precipe in this Caſe ; r. Becauſe the Defe 
dant claim'd his Eſtate under the commo 
Recovery; 2. Becauſe, in every comms 


was a good Tenant to the Precipe, till th 
contrary is ſhewn on the other ſide ; and ſ 
it was relolv'd in the Caſe of Dame Griff 
v. Stanhope, 2 Cro. 454, 455. on Evidence 
and ſo it was alſo reſolv'd by Powell Juſtic 
(now one of the Juſtices of B. R.) in a Trya 
at the Aſſizes at York on the producing ot tha 
Book in Court, in which Caſe I was Coun 
Cil, and caus'd the ſaid Book to be product 

In 27 H.8. 4. a. it is laid by Montague 


Fitzherbert anſwgsed, he ſhould ſay, that h 
was Tenant of the Land. Vide Fitzh. quod 


be taken to be void, becauſe there was no 
1 any 


| 22 = 


ny Tenant to the Precipe, the Court intend- 


g alledg d, that the Tenant in the Recovery 
x then Tenant of the Freehold, but ſuch 
tendment was, becauſe Eſtates of Freehold 
erealledg'd to be in others which ſhallnot be 
ntended to be ſurrender'd : So that it ſeems 
j thoſe Authorities, that it is nor neceſſary 
ima Facie always to alledge how the Te- 
ſenant in a common Recovery became Te- 
ant; but that, in the principal Caſe, it 
ad been ſufficient to ſay, that the Writ of 
try was brought againſt the Gorings tunc 
mentes liberi Tenementi, CC. 


Mod. Rep. 70. Paſch. 28 Car. 2. in C. B. there 
he Plaintiff, in a Quare Impedit, entituled 
imſelf by a common Recovery ſuffer'd by 
Tenant in Tail, and alledg'd two others 
0 be Tenants to the Precipe ; but did not 
tew how they came to be ſo; and the 
ourt (as it is there ſaid) on ſearch of Pre- 
edents, enclined, that it was not well plead- 
d, but did not deliver any Judgment: But 
erertheleſs that don't oppugn what is ſaid 


pears to the contrary; but it muſt be own'd, 


ſr the uſual Form of Pleading, is to ſhew 
c Wow the Tenant became Tenant. Ideo Quæ- 


„If it be neceflary alway to ſhew ſpecia 


now the Tenant was made Tenant ? Bur 
i ſuch conciſe Way of Pleading ſhould be 
, Ilow'd, I don't ſee, that any Inconveniency 


ould enſue ; for if it ſhould be pleaded, 


en Iſſue might be taken thereon, as ap- 
Firs by Raſtal's Entries, Tu formedon in Exe- 


1088 ; & 21 E. 4.7,8. 
WW, = e Quære 


c that the Tenant was in by Diſſeiſin, it be- 


But yet in Wakeman and Blackwell's Cate. 


eſore, that it may be intended when nothing 


lat there was no Tenant to the Precipe, 


655 


656 


If it be not 


ſufficient in 


a Common 


that a Writ 


of Entry, &«. 
was ſued out 
_ againſt ſuch 


ecuted, either by Entry, or by an Haben 
Facias ſeiſinam retorn'd ; for, till that is done 
the firſt Eſtates are not alter'd, Awbery v. the 


principal Caſe, hath pleaded in the begin- 


ning of the Bar to the ſeveral Waſtes aſſign d, 


Plea of nul Waſt fait, and that appears by 


dent in Winch, 1168. whereunto, for Brevity'$] 


Uſes can't be conciſely pleaded in this Mag] 
Recovery to ner, Viz. To ſay, that aWrit of Entry, &c. wag 
Uſes to ſay, ſued out againſt ſuch Perſons then Tenants 
of the Freehold, &c. and then to proceed in 
ſuch Manner as is mention'd in the Writ off 
Formedon in the Caſe between Hunlocke and 
Perſons, then Petre, antea Pag. 416. And I don't cel 


Tenants of 


5 ia Freehold, pleaded, as well as Judgments in other Ca 


_ cluded it with an Hoc Parat eſt werificare, unde 


Waſte. 
Quære alſo, If a common Recovery t 


any Reaſon but that it may be ſo brief 


fes: But then (as it ſeems) it would be ned 
ceſſary to ſhew, that the Recovery was ex. 


Lord Bridgwater, 1 Jones 1. 10. Co. 1. Shelley 
Caſe, 2 Levinx 31. Hudſon v. Benſon and Ba 
ron . e 


Note alſo, That the Defendant, in the 


nul Waſt fait, and Iſſue is taken thereon; and 
afterwards to part of each other particula 
Waſte, hath pleaded nul Waſt fait, and ale 
veral Iſſue is thereon taken ; whereas all thar 
might have been comprehended in the firlt 


Coke's Entries, 752.b.and Winch's Entries, 11684 

Note alſo, That in the principal Caſe, the 
Defendant hath pleaded to each Part of eve- 
ry Waſte, which ſhe juſtifies, quod Quer Adli- 
onem ſuam pred” habere non debet ; and hath con- 


petit Fudicium.; and that Repetition might have 
been avoided, as appears by the ſaid Prece 


ſake, I refer; and by theſe Means (if they] 
eie e 
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11d been obſerv'd) a great Prolixity in this 
record had been avoided. 


— 


Ferrers verſus Williams. 
Trin. 9 W. 3. Rot. 527. C. B. 


HE Plaimiff brought a Writ of Waſte, fo. 155l. 
wherein he entituled himſelf to the Rever- 

on, Expettant on an Eſtate for Life in the De- 

mndant, as Conſin and Heir of William White, 

ud counted accordingly ;, and the Defendant plead- 

in Abatement of the Writ, that the ſaid Wil- 

lam White deviſed the ſaid Reverſion to the 

Plaintiff, and the Heirs of his Body, and traverſed 

the Deſcent, &c. Demurrer, GM. 5 
The Exception taken to the Plea was, fo. 1555. 
That the Addition of the Traverſe had made plaintiff's 
the Plea ill, becauſe the Deſcent was falſi- Title is by 
d by the Deviſe to the Plaintiff: But it Peviſe, a4; 
ms adjudg'd, that the Traverſe was good . Hors. That. in 


le Was is by Deſ⸗ 
4 nota, That if that Exception had been cent, _ 


A een ill, as it is adjudg'd, Co. Entries, 505. 2 general De- 
be Wo. 151. Bedell and Lutt's Caſe, 2 Cro. 22 1. ker. 


ind in Dier 366. a. & b. it is adjudg'd to be 

ll on a general Demurrer. But, note, that 

vas in 21 & 22 Eliz. which was before the 

nature of 27 Elix. Cap. 5. of Demurrers. 

udgment, quod Breve caſſetur. Girdler of Coun- 

al with the Plaintiffl 225 
Afterwards, a new Action was brought, If, on Exami- 


31 : : tes 
1 nd, by Conſent, the Defendant pleaded nation, "4g 
est fair, and was at Liberty to give any 1 


Iryal at York, before Powell Juſtice, it was had a View 
bected to ſtay the Tryal, that none of the of the Place 


7 ==> . — —— — 
7rrtrr [ * 2 


That the 


hewn for Cauſe of Demurrer, the Plea had good Plea on 


becial Matter in Evidence; and on the jurors have 


= 3 Jurors Waſted, the 
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Tryal ſhall 
be lay d. 


bol them the Jury may find nu! Waſt fait. Las 


How the Ex- Nota, That, in the Caſe of sir Fobn Cagz 


amination 
to be. 


Waſte is affign'din ſeveral Places, and of ol 


. afte. 


Jurors had the View of the Place waſted, and 
on Examination it appear'd to be ſo, and 
thereupon the Tryal was ſtay d, & ſic mal 
teria dormivit, vide 9 H. 6. 65. . Pla, 21. that! 
if 6 of the Jurors have not had the View of 
every Place where the Waſte is aflign'd they 
ſhall not be ſworn. But by Dier, 1Leon, 267 it 


of them the Jurors, have not had the View, 


25jche was of Council with the Defendant in 
the e principal Caſe on the Demurrer, and al 1g 
on.the Tryal. 


v. Smith,” Godbolt 209. it is agreed by 5 

whole Court, that if, in a Writ of Waſte, the 
Defendant pleads nul. Waſt fait; and it ap 
pears on Examination (on an Oath of Val 
_ dire adminiſter'd ) that 6 of the Jury havg 
view'd the Place waſted, that is ſufficient 
and the reſt of the Jury need not be exam 
ned. It was alſo agreed, That, if the Ju ( 
ſwear, that they know the Place, that is ſuß 
ficient, tho' they be not ſworn to ſay whe 
ther they have had the View. And altho th 
Place waſted be ſhewn to the Jury by thi 
Plaintiff's Servant, yet, if it be by the che 
riff's Order, it is ſufficient, vide Noy F. Lich 
field and Sanders Caſe. : 


0 — | 3 
= e 
ol = 1 T 

APPENDIX: 


—_— 


1 


Kimp verſus Cruwes and three others. 


Intrat Hill. 7 W 3. Rot. 1684. C. B. 


OUNT for breaking bis Cloſe call d Broad- fo 1573. 
cloſe, and taking 3 Cows, &c. Bar, 
non culp' tothe breaking, &c. of Broad- 
cloſe, and to the taking, &c. of the Couis 

4 they plead, that they took them in Buſment Mea- 

TH dow, of which inter alia the Defend nt C. and 

Wh -n0ther were poſſeſſed for a Term of Nears, &c ant 
1 demiſed them to W. W. yielding certain Rent, 
168 1 for Rent arrear they diſtrain d. Replic', that 
Je Cattle were not Levant and Cunchant, &c. and 
hel edict and Fudg ment for the Plaintiff. 

Darnel Serjeant, for the Defendant, mov'd fo. 1557 
br a Repleader, becauſe the Iſſue was alro- Whethe: one 
gether immaterial; for the Leſſor might di- ſba!) dittrain 
train the Cattle on che Land, tho' they were or . 
[not levant and couchant, C. Lit. 47. b. Gold Ser- Pow LN 
kant pray d Judgment ior thePlaintiff,and he Leaſe for 
took a Difference between an ancient Rent Years, or a 
duc by Tenure, by reaſon of an ancient Scig- RE -chargo 

: > © before the 
tory, and he agreed that in ſuch Cale the Cattle are le- 

Lord may diſtrain, for the Arrears of ſuch vane and 

dent, the Cattle on ths Land held, before couchant. 

iy are levant and couchant, ſecas of Rent 
© © de 
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fo. 1578. 


the old Books cited by Coke to maintain hisOr 


Plaintiff counted for the taking, breaking 
and carrying away 12 Boards; the Defen 


the Plaintiff had fixed them to his Houle 


Appendix. 


de novo, be it by Grant or Reſervation. \; 


nion, Co. Lit.47. on view thereof appear to 
in Caſe of ancient Rents due in reſpect of! 
Seignory; and in Maintenance of that Þ 
verſity he cited 2 Leon. 7. Dyer 317, 318. C 
Elix. 549, 550. Hob. 265. Reynold's Caſe. D 
ctor and Student, cap. 7. fol. 15. The Opinic 
of which Book is expreſly againſt the Oy 
nion of Coke in 1 Inſt. Darnel Serjeant e con 
The Difference in the Books ſeem to be th 


where the Cattle of a Stranger are Treſpi De 
{ers, they are diſtrainable for Rent, tho 21 
levant and couchant, ſecus where they eſca the. 
for Default of Fences of the Tenant him wi 
ſelf, who ought to pay the Rent, 41 E. z. 1A. 
15 H. 7. 17. 22 E. 4. 49. Rolls Diſtreſs 66 pe 
At another Day Gold Serjeant ſaid, that Ml fu 
tho' the Replication would have been ill off Ju 
Demurrer, yet the Defendant having tak ci 
Iſſue thereon, and it being found for t 

_ Plaintiff, it is aided by the Verdict; for ti bi 
_ Defendant ought to have rejoined, that thi th 
Cattle were Treſpaſſers: For it is agreed off g« 
the other Side, if the Cattle came in by MM tt 
ſcape for want of Encloſure in the Leſſor ꝙ 1 


his Tenants, that they are not diſtrainabl 
before they are levant and couchant, Rel 
2 Rep. 141. Gwin and Damport's Caſe, Tl 


dant to the taking and carrying away plead 
ed Non eulp', and to the breaking ſaid, tha 


and they hindered his Light, wherefore h. 
broke them: The Plaintiff replied, that 
did not fix them to the Defendant's Houlq 
pn which they were at Iſſue; and it wat 
Vol. II. ——— foul 


-_ 


Appendix. 


found they were fixed, but not by the Plain- 
tiff. And it was moved in Arreſt of Judg- 
ment, that the Iſſue was immaterial, for it is 


not material who fixed them; but per Cur' 


that ought to have been avoided in Plead- 


ing; wherefore the Plaintiff had Judgment 
after Verdict, altho' the Iſſue was not good; 


and he cited a Caſe, the Record whereof 


was brought into Court, Colwel v. Milnes, Hill. 
20 & 21 Car, 2. C. B. Rot. 1770. Treſpaſs for 


breaking his Cloſe and taking his Horſe; the 


Defendant juſtified for a Diſtreſs for Rent on 
2 Leaſe for Years ; the Plaintiff replied, that 
the Horſe was not levant and couchant ; 
whereon Iſſue and Verdict for the Plaintiff. 
And afterwards it was moved by Seys, as ap- 


pears by the Rules in the Caſe, that the Iſ- 
ſue was immaterial, but the Plaintiff had 


Judgment. Powel Juſtice. None of the an- 
cient Books warrant the Opinion in Co. Lit. 
47. except 7 H. 7. 1 and 2. and 10 H J. 21. 
but it ſeem'd to him that the Law was with 


this Diverſity, where the Cattle of a Stran- 


ger eſcape without Default of the Owner of 
the Cattle, as for want of Encloſure by the 


Tenant, that in ſuch Caſe the Lord can't 


diſtrain them for Rent, before they are le- 
vant and couchant, ſecus where the Cattle 
ace Treſpaſſers in the Land held, by Default 
of the Owner of the Cattle; as where he puts 


his Cattle there (as was held by all the Jud- 
ges, 15 H. 7. 17.) So it ſeems where the Owner 


of the Cattle is bound to maintain his Fences 


between his Cloſe and the Land held, ad- 


ſoining; for then the Cattle are Treſpaſſers by 
his Default, in which Caſe the freſh Suit by 
the Owner of the Cattle, or Levancy and 
Couchancy are not material, 7 H. 7. 1. 10 H. 
7.21, 11 H. 7, 4, which Books (as it ſeemed 
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to him) are ſo to be intended; but where 
the Cattle eſcape for want of Encloſure by 
the Tenant of the Land held, the Eſcape of 
the Cattle being in ſuch Caſe without any 
Default of the Owner thereof, they are 


not diſtrainable for Rent till they are levant 
and couchant ; and therefore in Caſe of 1 


Diſtreſs by the Grantee of a Rent. Charge, 
in ſuch Caſe 'twas held, that theEſcape or the 
freſh Suit were traverſable, 15 H.7. 17. And 
it is there {aid by Brian, that if the Owner of 
the Cattle which eſcape, ſee them and ſuffer 
them to continue there, he ſhall be deem'd in 
Law as a Treſpaſſer who put them in; fo 


that, by him, they are not diſtrainable in 


fo, 1579. 


ſuch Caſe without Notice and Continuance 
on the Land afterwards. But in 22 E. 4. 49, 
50. tis ſaid, that Cattle which eſcape, altho 
at firſt not diſtrainable, that yet by their 


Continuance on the Land they are diſtrain- 
able, and there no mention is made of any 
Notice given. And Choke there agreed, that 


if they continue after Notice given to the 
Owner, they are diſtrainable ; but it ſeem 
otherwiſe to him if they do not continue at-i 
ter. Iſſue may be taken on the Eſcape, 5, 


Diſtreſs 24. and ſo 'twas in 27 E. 3. 4. And 


by ſome Books it ſeems they are diſtrainable, 
if levant and couchant, tho' the Owner 


know not thereof, 1 Ro. Diſtreſs 668. Nu. 2 


| 48 E. 3.34. 2 H. 4+ 16. Fitzh, Avowry 219.08 


On a Diſtreſs and Avowry by a Grantee 0 


Rent Charge, the Plaintiff ſaid, that he hal 


nothing in the Land at the time, &c. and 


that his Cattle were not in that Place feed-W 
ing, nor by keeping, but by ill- keeping the) 
eſcapd ſtraying; the Defendant replied, 


that the Cattle were feeding there by Agil 
Vol. II. I men! 
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ment, and Iſſue thereon, Br. Diſt. 74. agrees 
wich Doctor and Student, that the Cattle of a 
Stranger which eſcape are not diſtrainable 
wichout Levancy and Couchancy ; but if 
the Books of 7 H. 7. 1. and 10 H.7. 21. are 


Cattle are there on the Land without any 
Authority, and not as an Horſe in an Ho- 


reſerv'd on a Leaſe for Years, for che Leſſor 
in ſuch Caſe ſhall not take Advantage of his 
own Tort, and diſtrain the Cattle which 
eſcape on the Land by Default of the Fences 
which he himſelf ought to repair ; and for 
that Diverſity, vide Dyer 317, 318. and 2 Leon, 
7. in Poole and Longueville's Caſe, 2 Saund. 289. 
in Treſpaſs the Defendant juſtified for Di- 
ſtreſs for Rent arrear on a Leaſe for Years ; 
the Plaintiff ſaid that the Cattle eſcap'd out 
of his Cloſe adjoining for want of Encloſure 
by the Tenent of the Land where his Cattle 


ed before he had any Notice that they were 
in the Place where, Cc. and it is there held, 
that Notice was not material: But uon conſtat 
in that Caſe that they were levant and cou- 
chant before the Taking. But it ſeems to 
Saunders, who repcrts that Caſe, that that 
Jue gent is hard : be maintain'd ; for there 
1 3 Difference between the Lord or Grantee 
( + Rent-Chorge and a Leſſor; for the Lord 
(i l'rantee of a Rent- Charge hath nothing 
to de wich the Fences, but where the Leſſor 
ought to repair them, or ought to provide 


Law, that holds only in Cale of the Lord or 
the Grantee of a Rent-Charge, when the 


ſtery: Yet that don't hold in Caſe of Rent 


were diſtrain'd, and that they were diſtrain- 


tl.at his Tenant repair them: It ſeems hard 

thar he may diftrain, in ſuch Caſe, Cattle 

which eſcape there by his own 8 
| alter 


663 


664 


fo. 1580. 


repair the Fences, by Default of which thi 
Cattle eſcape, tis not material to the Lon 


his Horſes into the Houſe of a private Man 
they are diſtrainable for Rent, tho' they ar 


cannot have Notice that they were there, th 
he might have them again, Trin. 17 Fac. 
C. B. Reynolds v. Oakley, 1 Rolls Abr. 672. Th 


Owner, Vide the ſame Caſe 1 Brownl. 17 


Palm. 43. The Lord or Leſſor can't diſtraiffi 
the Cattle of a Stranger, which eſcape, ill 


but it ſhall come on the other Part to ſhe 
that they were not. But it was there agree 
that the Cattle of a Stranger were not li 


Appendix. 
after Notice given; but it ſeems that che 
Lord or Grantee of Rent may diſtrain in ſuc 
Caſe without Notice, as appears 1 Rolls Dif i 
668. Nu. 2. But if the Cattle eſcape int a 
the Place where, &c. without any Defaul * 
of Fences, or that the Tenant of the Lani 
where they are diſtrain'd is not bound t 


or Grantee of Rent-Charge, or Leſſor, whe 
ther they are levant or couchant, or not 
In Read and Burleigh's Cale, Cro, Eliz. 5 49,556 
the Difference is there taken, if a Man pu 


not levant and couchant, ſecus where the 
eſcape, becauſe the Owner by Intendment 


Grantee of a Rent- Charge ſhall not diſtra 
the Cattle of a Stranger which come the 
on Eſcape and are freſhly purſu'd by th 


Hob. 265. Mich' 17 Fac, 1. B. R. Lacy's Cak 


Rent, if the Owner of che Cattle make fre 
Suit, ſo that they are not levant and co 
chant, Jordan v. Martin, Mod. Rep. 63. 2 K 
669. he who avows for Rent, need not avo 
that the Cattle were levant and couchan 


ble to a Diſtreſs before they were levant an 
couchant. But on Conſideration of all t 


Books, it ſeem'd to him, that the Lord 
Vol. II. 1 85 75 


Grande 


Appendix. 

tantee of a Rent- Charge, or a Leſſor, may 
iftrain for Rent the Cattle of a Stranger, 
hich they find on the Land, before they 
e levant and couchant, where they eſcape 
jthout any Default of Fences, or in Caſe 
here the Tenant of the Land where 
ey are diſtrain'd, is not obliged to repair 
e Fences by Default whereof they eſcape 
ere; but there is a Diverſity between the 
ord or the Grantee of a Rent-Charge, and 
Leſſor : For if the Cattle eſcape by the 
efault of the Fences to be repair'd by the 
eſſor or his Leſſee, the Leſſor can't diſtrain 


at Default, tho' they are levant and cou- 


Art 
ne 


ent 
che 
1 


erwards, becauſe he ſhall not take Advan- 
ge of his own Wrong; tho” that is contrary 
the Judgment in Pool and Longueville's Caſe ; 
tithe Lord or Grantee of a Rent-Charge, 
mb have nothing to do with the Fences, may 
ral 
ne 

th 


4 re is no Default in ſuch Caſe in the Lord 
rantee of Rent, as there is in the Caſe 
effor; and in ſuch Caſe of the Lord, 
2 Mice to the Owner of the Cattle is not 
eſſary, Roll. Diſtr. 668. Nu. 2. But in ſuch 
e the Lord or Grantee can't diſtrain them 


t and couchant, and the Owner of the 


fre 
co 
K. 
1V0 
han 
ſhe! 


reel 


d to the Court, that in the Caſe at Bar 


tle of a Stranger in ſome Caſes are di- 
nable for Rent, tho” they are not levant 


Ld 


: , couchant ; yet when the Plaintiff hath 
N FE repli- 


rd ( . - 
ante 


e Cattle of a Stranger which eſcape by 


ant, before Notice given to the Owner of 
e Cattle, and their Continuance there 


rain Cattle in ſuch Caſe, if they are le- 


re they are levant and couchant; and it 


Iſſue is not immaterial; for altho* the 


tle doth not make freſh Suit, altho' he 
h not Notice that they were there, becauſe 


666 


having join'd Iſſue on the Levancy and 
Couchancy, and Verdict for the Plaintif 
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replied, that they were not levant and cou. 
chant, the Defendant might have rejoin 
and ſhewn that the Cattle eſcap'd into the 
Place where, Cc. by Default ot the Owne 
of the Cattle, and wichout ary Default o 
himſelf, and that had been 2 00 Avon 
ance of his Replication that they were levant 
and couchant, which ocherwiſe, prima fac 
is a good Replication: But the Defendant 


that they were not levant and couchant, it 
ſhall now be intended that the Cattle were 


in the Place where, G c. by Default of th be 
Fences, and without any Default of tb Bu 
Owner of the Cattle; fo that they were nofatt 
diſtrainable without Levancy and CovchanWrai 
cy; and becauſe the Defendant hath not lein 
pleaded any ſpecial Matter to avoid it, buen 
hath taken Iſſue thereon, he hath: made att 
material, wherefore Judgment was given ji: di 
Quer iſt 7, Oc, But Darnel Serjeant had Leav@ria! 
to be heard to it the firſt Day of the nee C 
Term, at which Term the whole CourWord 
were of Opinion, that now it ſhall not bY: t 
taken that the Iſſue was immaterial ; whereWem 
fore the Plaintiff had Judgment. age 
Note, That in 27 Af. 23. Horn broughMWhic!| 
Treſpaſs for his Cattle as and carried t 
way ; and the Defendant ſaid, that one 7 
held of him by Heriot Service, and that 7 
died, and had a Beaſt which was his be 
Beaſt, and was eloin'd, and afterwards ti 
Land deſcended ro G. who died and had? 
 Horle, which was his beſt Beaſt, and wa 
eloin' d; and becauſe he found the Plaintif'M'C 
Cattle on this Land, he took them for tg : 
Heriots eloin'd, and eie 2 good Au Par 


ſwer 
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wer; and it was ſaid by Schard, That if 
attle are manuring within my Fee, I ſhall 
wow the taking of them for an Heriot, Oc. 
f it be eloin d. | 

And in 11 H. 7. 4 it is ſaid, That it was 
eld in the Common Bench, that if Beaſts 
ſcape into any Land of a Stranger, and rhe 
Lord of whom the Land is held, take them, 
his Diſtreſs is lawful ; and if he ſee the 
ord coming to diſtrain chem, and he cha- 


hem; but if the Beaſts go out of the Land 
ichout Chaſing, the Lord of whom the Land 
; held cannot diſtrain them. 

But yet in 10 H.7.21.it is ſaid, That if 
attle eſcape into any Land, and the Lord di- 
rain them, the Diſtreſs is good: Bur if he take 
dem before the Lord hath diſtrained them, 
hen they ſhall not be diſtrained; and if the 


e diſtrained. But thoſe Words are not ma- 
rial ; for if they are there 40 Days, and 
e Owner takes them before the Lord, the 
ord ſhall not diſtrain them; and if they 
re there but an Hour, if the Lord take 
em, they are liable to Diſtreſs, and ad- 
iged after as before, and the Ifue taken, 

hich of them ſcilt. the Owner or the Lord 
rſt (cited. 


Bromwich verſus Loyd. 
Hill. $IW. 3. C. B. 


O NMT on a Promiſory Note, wherein it is 
alledg d, That apud London præd' viz. 


de 


eth them out, yet the Lord may diſtrain 


attle ace levant and Couchant, they ſhall 


Paroch' beate Mariæ de Arcubus 3 in Warda 


667 


fo. 1582. 


668 


fo. 1584. 


fo. 1585. 


Appendix. 


de Cheape, there is a Cuſtom, That if any Aer. 
chant, or other Perſon, reſiding and trading at 
London, make any Note Manu ſua propria 
ſubſcript', and thereby promiſe to pay to any other | 
Perſon dwelling at London, any Sum in ſuch Note 
ſpecified, that then ſuch Perſon who ſubſcribed ſuch | 
Note, by Reaſon thereof, and by the ſaid Cuſtom, | 
is liable to pay the Money, & c. That the Deſen. 
dant, 8 June 1696. reſiding and dealing at Lon. 
don, made a Note, &c. and thereby promiſed to 
pay the Plaintiſf apud London' præd' in Paroch 
& Warda præd' comoran' 26 J. 10 5. on De- 
mand, Ratione cujus, &c. To this the Defen- 
dant pleaded, That, at the Time of making the 
ſaid Note, he was Reſident at Brentford, &c. 
abſq; hoc, that he was Reſident at London. To ö 
which Plea the Plaintiff demurred, for that the 
Defendant had traverſed Matter not traverſable, 
and becauſe it tended to the general Iſſue, &c. 

This Caſe was argued twice, viz. Mich. g, 
& Hill. 9 & 10 V. z. and for the Defendant 
*rwas inſiſted, that the Cuſtom was laid in 
the Pariſh of St Mary Bow, but in the Fact 
is extended to London; and for that the Caſe 


of Cornelius v. Taylor, 1 Sid. 237. was cited, 


where the Caſe was in Treſpaſs quare Clauſum 
fregit, & c. the Defendant juſtified for a Way 


over the Place where, Cc. and ſaid, that 
within the Manor of C. there is a Cuſtom 
that every Tenant of the ſaid Manor haberet 


a Way over the Place where, Cc. and it was 
adjudged that the Plea was ill for two Rea- 
ſons; 1. Becauſe it did not appear, that the 


Place where, &c. was within the Manor; 


2. Becauſe the Cuſtom, as it is alledg'd, is, 
that every Tenant haberet, &c whereas it 
. ſhouldbe uf# fuer' habere, quia the firſt was not} 
24 direct Affirmative. And it was alſo _ } 

= ed, 
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ed, that the Cuſtom for the Reaſon before, 
was Contradictory; for at firſt it is made to 
extend to all 2 and by the ix but to 
the Pariſh of St. Mar le Bow only, Stukeley + 8 
Cale, Hob. 168. ſed non allocantur exceptiones. 
For per Cur the Pariſh is mention'd but in 
relpect of the Venue, and that it was Matter of 

Neceflicy to alledge it ſo. | 

And it was farther ſaid for the Detendant, 
That there were three Things neceſſary to 
maintain the Action, viz. 1, Commorancy, 
a. The making of the Note, 3. Commerce 
between the Parties; but there is no Place 
mention'd 1n the Declaration where the 
Note was made: Sed non allocat' for it ſhall 
be intended at the Pariſh of St. Mary le 
By; for it is faid, that the Defendant 
ch London præd in Parechia & Warda pred re- 
len & Commericum haben fecit Notam; and 
therefore the whole is to be intended at the 
ame Place. 

It was alſo objected, that the Cuſtom was 
unreaſonable, becauſe it rook away the Proof 


how the Money became due: But the 


Court were of Opinion, that the Cuſtom 
was good notwichſtanding this Objection. 
Treby Chief Juſtice ſaid in this Caſe, That 


Bills ot Exchange at firſt were extended on- 


ly to Merchants Strangers, trading with 


Engliſh Merchants, and afterwards to Inland 
Bills between Merchants trading one with 
another here in England, and after that to all 
Traders and Dealers, and of late to all Per- 
ons, trading or not: And that there was 
No Occaſion to alledge any Cuſtom ; and 


tat was not denied by any of the other Ju- 


ſtices. And the Chief Juſtice alſo ſaid, 


fiat Bills of Exchange mor of ſuch a general 


Ule 
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670 


fo. 1 5 9 6. 


0 J. Shalmer (the Plaintiff”s Father) and | 


one Hovfe, three in another, and five in the Thi 


"Hei 
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Uſe and Benefit, that on an Indebitat 4 
N a Bill of Exchange may be gireq 
in Evidence to maintain the Action: Ay; 


Powell Juſtice ſaid, That, on a general In1Ml } 
bitat Aſſumpſit for Money received to the UW the 
of the Plaintiff, ſuch Bill may be left to ti anc 
Jury to determine whether it was for ValuM bei 
receiv'd or not. In Hill 9 & 10 V. z. thWthe 
Plaintiff had Judgment by the Opinion of® anc 
the whole Court. : | tio! 
Vide the Caſe of Bellaſys and Heſter, Poi ap; 
Pag.—— as to an Indebitat' Aſſumpſit on a Bill Ca 
of Exchange. pery 
| 3 aua 
Richard Shalmer verſus Dame Grace ſr. 
Pulteney. bee 

for 


Hill. 8 W. z. Rot. 371 C. B. 


HE Plaintiff brought a Writ of Quod pet 
mittat, and counted that Sir W. Pultene 
was ſeiſed in Fee of three M:ſſuages, and of a Ti 
adjoining thereto, Sc with which Meſſuages e 
ven Winds were uſed and enjoyed, viz, thre 


Ti faid Sir W. 7 September 165 T. grant 


Heirs the ſaid three Meſſuages, & c. by whoſe Dea 
they deſcended to the Plaintiff ; who being ſeiſt 
James Hulker deceiſed built quædam Edifici 
on ihe ſaid Yard, then the Freehold of the {i 
Sir W. and now of the Plaintiff. Et licet he 
queſted the Defendant to permit him to pull do 
the ſaid Buildings, &c. To this the Defend 

pleaded in Abatement, and ſhew'd for Cauſe, f 

ö 
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the Writ was uncertain, in not ſhewing the Nature 
and Number of the Buildings, Demurrer, Cc. 
For the Defendant, it was inſiſted, That fo. 1588. 
the Word Edificia, was altogether uncertain, 
and the Judgment in a Quod permittat, &c. 
being, that the Nuſance ſhall be pull'd down, 
the Nuſance ought to be certainly expreſs'd, 
and therefore there ought to be a Deſcrip- 
tion made of it whereby che Certainty may 
appear; and for that, Beſwick and Cambden's 
Caſe, Noy 68. was cited, where, in a Quod 
rermittat, the Count was, Quod Def. levavit 
auandam Molem Anglice a Bay, whereby the 
Water running to his Mill, was ſtopt ; and 
it was ſaid per Cur”, that the Writ ſhall abate, 
becauſe Moles is an equivocal Word, and nor 
proper for a Brook or Bay. And it was alſo ſaid 
for the Defendant, that for the Reaſon be- 
fore given, the Number of the Buildings 
ought to have been expreſs'd; and the Word 
quedam is as uncertain as any thing can be. 
But per tot. Cur the Writ is good, for this Writ 
don't require ſo great a Certainty and Exact- 
neſs as a Precipe quod reddat, where Land is to 
be recover'd ; but the chief Reaſon given by 
the Court, was, becauſe there may be ſome 
zuildings which cannot be expreſs'd by any 
proper and regular Name, as the Monument 
rected for the Fire of London, and there is 2 
'rit in Vet. N. Brevium 110.6. to levy quan- 
am Fabricam ; and that is more uncertain 
han the Caſe here. _ 


huedam Edificia were uncertain, it was ſaid, *at proſternere 
f Hearne s Pleader, 643+ 4. © b. & 646. And I 3 40 
hat in F. N. B. 184. E. it appears, that a 
od permittat lies againſt the Tenant of the 

U 2 Free- 
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And as to the Objection, that the Words Quod permit- 


hat, that was warranted by the Precedents quedam Edi. J 


—— 
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fo. 1589. 


wherefore Judgment was given quod Def. 1 


mall have and maintain it, Mich. 4. E. z. 4 


Caſe before. 


8 declar'd 3 on an Indebitat' Aſſumpſit . 
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hold for an Act done, or a Diſturbance made 


by a Stranger who was not Tenant of thy 
Soyle, which is the Caſe here in Point 


10 f 
elat 
nt 
ondeat, _ . 3 
Note, Theſe Things concerning this Wri 4 
of Quod permittat. „ 

1. That altho' it is a Writ of Right im i 
Nature; yet he who is but Leſſee for Lis 


2. That there was no Neceſſity for thi 
Plaintiff, in this Caſe, to ſhew how he hat 
the Eſtate of Sir /. Pulteney, in the Meſſuage, 
to which the Nuſance was done, Co. 9. 51 
Batten's Cale. '- 2 

3. That the Statute of V. 2. cap. 24 whic 
gave the Quod permittat againſt the Alienct 
of him who erected the Nuſance, extend 
not to the Alienee of the Alienee, Batten! 


Heellaſyſe gerſus Heſter, 
Fin. 9 W. z. Rot. 493. C. B. 


THz Plaintiff brought a Writ of Privilegt 
as Clerk of one of the Prothonotaries, and de 
clar d on a Bill of Exchange, bearing Date 1 Ma) 
1697. and directed to the Defendunt to pay 1h 
Plaintiff 15 l. in 10 Dies poſt viſum. That ile 
Defendant 7 May 1697. ſaw the Bill, and acce!t 
ed it according to the Cuſtom, &c. and the Plaini)) 


Money received to his Uſe, The Defendant pl 
T. W. his Attorney, Ven' & Petit, Oyer of tut 
Writ ; which being teſted 17 May, 9 W. z. hd 
demanded Fudgment of the Writ and Declareti 

YoI IL © | 5 id 
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; to the firſt Promiſe, becauſe it appeared by the 


xlaration, that the Writ was brought been 
We of Action ; and as to the ſecond Promis, he 


e:ded non Aſſumpſit. To both which Pleas the 
Plaintiff demurred and demanded udgment and 
hamages, and the Defendant Joined in Demurrer. 


erjcant for the Plaintiff, and by Girdler for 
ud, that the Day of che ſhewing of che Bill, 
ich was the 7 May, ſhall be taken inclu- 
ve, and for one of the ten Days; and for 
hat he cited Clayton's Caſe, Co. 5. 1. where 


um henceforth, ſhall be accounted from the 
[ime of the Delivery of the Deed, and not 


Writ is well brought; for between the 7th 
i May and the 17th of the ſame Month, ac- 


here is ten Days excluſive of the Day of the 
fe of the Writ. Girdler for the Defendant 
o inſiſted on Clayton's Caſe, and further 
ad, that it was well known that the con- 
ant Uſage and Practice among Merchants, 
as to allow ten Days for Payment of a Bill 
ter the Day that the Bill was ſhewn, and 
hat the Court would take Notice of the Cu- 
om of Merchants. . 

At another Day it was argued by Levinz 
| Council with the Plaintiff, and by Birch 
th the Defendant ; and Levine, ſaid, that 


ay, except in ſpecial Caſes. As if a Man 
ala Bond 10 Ju, to A. and A. makes a Re- 


i0 Informations are preferred the ſame 


Ny, which relate to the firſt Day of the 
U 3 Term, 


„„ 


he Defendant. Aud for the Platgtiffit was 


is reſolv'd that a Leaſe for Years habend', 
rom the Date thereof, and if ſo, then the 


hunting the 7th for one of the ten Days, 


e Law doth not allow of any Fraction of a 


ale the ſame Day to the Obligor. So if 


5 
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This Caſe was argu'd by Wright the King's &, 1591. 
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tion Was taken, that the Defendant had not 


was anſwered and refoived by the Court, that 


the Plaintiff ; for prima facie it ſhall be in- 
tended to go to the whole Day, and to that] 


_ Plea in Abatement, becauſe it is pleaded in 


ſyoch thing can be in this Cafe, for in Perſo- 


can't give, and he cited a Caſe between 
Barnes and Blackham, 23 Car. 2. in the Petty 


Appendix. | 
Term, yet it may be examin'd, which of the M 
two was preferr'd firit ; and he alſo cited 
Clayton's Caſe, and further ſaid, that te pre- ht 


vent Fractions of Days it ſhall be intended | 


that the Bill was ſhewn the firſt Beginning of! * 
the Day, and for that he cited 1 Inf. 46 b. No t 
2 Cro. 258. Lewelin's Caſe, and 3 Cro, 168. rer 


Smith and Hellier's Caſe; in which laſt Caſe 
the Dciendanr in falſe Impriſonment uſtifi. Ir 
ed as Mayor, Cc. and ſhewed that he was 
clected Mayor 29 Sept. &. and an Excep. 


anſwer'd to that Part of the 29th Day before 
that he was elected Mayor: To which it 


it ſhall be intended a Juſtification for the 
whole Day, for there ſhall be no Divition of 
a Day ; and if he was impriſon'd before he 
was elected Mayor, it ought ro be ſhewn by 


Purpoſe he alſo cited Dyer 218. pla. 6. and} 
„%%% „ 
And then he took an Exception to the 


Abatement of part of the Writ only; for it 
is pleaded quoad primam promiſſiunem, and no 


nal Actions the Writ is entire and ſhall ſtand 
for the whole, or abate wholly; and ſo he 
hath pray'd a Judgment which the Court 


Bag, where in Debt on Bond a Releaſe was 
pleaded in Bar, the Plaintiff replied, & pes 
| Fudicium & dampna ſua, &c. omitting debi- 
tum, and thereupon the Replication was ad. 
judgd robe. 7. „ 
8 nt Hel 
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He alſo took an Exception to the Plea in 
bar to the ſecond Promiſe, that there was no 
defence made. But to that the Court an- 
WM ſwered that it was but Matter of Form. 
zich for the Defendant took an Exception 
o the Declaration, viz. that it is thereby 
werred that the Bill was made ſecundum Uſum 
Mercator”, and was accepted ſecundum Uſum 
Mercator” ; But it is not averr'd when it was 
myable ſecundum Uſum Mercator, and then 
the Court will take Notice of the Cuſtom 
of Merchants, between whom, the Day of 
the View of the Bill, is never taken as Par- 
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el of che ten Days after fight. He agreed 
bat in ſome Caſes the Day ſhall be taken 
'Wocluſive ſecundum Diſcretionem Curiæ; as, 
MW: To preſerve a Right; 2. To prevent a 


' Weocfeiture ; but not to ſupport a frivolous 
'Wittion: And he alſo cited Baker and Wal- 
"W's Caſe, 3 Bul. 203, 8 . 

And as to the Exception to the Plea in 
Abatement, he ſaid, he thought it not ſo 
ormal as it might have been, becauſe it is 
only pleaded as to the firſt Promiſe, and con- 
cludes with a Prayer that the Writ ſhall a- 
hate as to the firſt Promiſe, but he ſail that 
o much was thereby diſclos'd, that it ap- 
rear d to the Court, that the Writ was en- 
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0 rely. abateable, and then the Prayer is not 
"Waterial, but the Court ſhall give Judgment 
e ccording to Law. 5 

"WH Bur then he took an Exception to the De- 
} ration, that it was not thereby ſaid chat 
9 


lie Defendant ratione Premiſſorum de venit onera- 
is ſecundum Conſuetud* Mercator. But to that 
t was anſwer'd by the Court, that on a De- 
nurrer to a Plea in Abatement the Defects 
Uthe Declaration can't be examined. 
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- the Action. If a Bill is payable a Day p. 


one or from henceforth, all the Day in whic 


ſes there may be a Fraction of a Day, as 2 
Aſſize Novæ Diſſeiſinæ brought the ſame Da 
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Powel Juſtice. The Day of the View « 
the Bill ſhall be taken as one of the ten Day 
poſt viſum. Admitting that by the Cuſtom 
Merchants the Bill is not to be paid till te 
Days after the Day of ſight, yet the Coy 
can't take Notice of that particular Cuſto 
but it ought to be alledg'd by the Defendant 
ſo that the Reſolution of the Court in th 
Caſe will not hurt the Cuſtom of Merchan 
The Law will take Notice of ſome Cuſto 
of Merchants; as that there ſhall not be an 
Survivorſhip between them. ” 
If a Leaſe be made to commence à corfed 


the Leaſe is ſealed, is included; and there 
no Difference between the ſhewing of a Bil 
and the ſealing of a Deed. When a Qu 
ſtion ariſeth on an Act done ſuch a Day, th} 
whole Day is intended; aitho' in ſome C- 


the Diſſeiſin was made, is good to maintai 
viſum, it can't be reaſonably intended to i 


the ſame Day; bur if it is payable within 
Day poſt viſum, it would be otherwiſe. > 


wil Juitice was of the ſame Opinion. Ihe 
Trey Chief Juſtice ſaid, that he could kat 
apprehend any ſuch Difference: If a Bill MWAw 
' payable at a Day poſt viſum, it is not payabMWniſ 
the ſame Day; it may be ſhewn the laſt MW nc] 
nute of the Day, and then it would not Da: 


reaſonable to intend that it ſhould be pal 7 


the ſame Day; for, as it hath been ſaif lr 


there ſhall be no Fraction of a Day, / Nuit 
ſpecial Cafes, and then the Day of Payme boi 
ſhall commence after Midnight, and fie! 
that Time he ſhall have an entire complete 
r eee 


Appendix. 
Day conſiſting of 24 Hours to pay the Bill; 
for a Day to this Purpoſe always commences 
at Midnight, and always conſiſts of 24 
Hours; but a Year may vary, for in every 
fourth Year there is a Leap-Year which con- 
ifts of 366 Days, whereas in other Years 
there are but 365 Days; and ſo he conclu- 
ded that the firſt Day after the View in 
this Caſe was the 8th Day of May, and the 
laſt the 18th, and then the Writ bearing 
Date the 17th of May, was brought before 


ought to abate. 


And he ſaid, that he agreed the ſaid Caſe 


of Clayton, becauſe otherwiſe there would be 
wo 2oth Days of June in one Year; and for 
bat he cited the Caſe of Norris v. The Hun- 
red of Gawtrey, Hob. 139. Quære of this Rea- 
on. But by the Opinion of Juſtice Nevil 
and Juſtice Povel, no other Juſtice being then 
there, Judgment as to the Plea in Abatement 
was given quod Def reſpond ouſtt; And as to 
the Plea of Non aſſumpſit, by the Opinion of 


Yuer' nil capiat per breve. 


JW the Caſe of Clark, Rolls Chief Juſtice ſaid, 
MY that if a Submiſſion to an Award is, that the 
Award ſhall be made fix Days after the Sub- 
niſſion, the Day of the Award ſhall be taken 
ll incluſive ; ſo that if the Award be made the 
bay of the Submiſſion, it is good. 


with the Juſtices of B. R. concerning the 


SOIT 0 #25 


Cauſe of Action, and therefore the Writ 


Il the Juſtices, Judgment was given quod 


Note, That in Stiles 382. it is ſaid, that in 


Note, That the Chief Juſtice ſaid in the 
oy Argument of this Caſe, that he had ſpoke 


Point of the want of Defence, and they ſaid 
to him, that it was a trifling thing, and that 
ley had therefore taken no Notice of the 

e | Names 


fo. 1594. 5 
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Names of any ſuch Caſes before them; and 
in Walford and Savil's Caſe antea P. 4. it is 
adjudg'd to be good on a ſpecial Demurrer. Ip 
Note alſo, That Powell Juſtice ſaid, that an I Len 
Indebitatus Aſſumpſit lies not on a Bill of Ex. Ns 


change, which, at that Time, was not de. or, 


tion of Debt doth not lye on a Bill of Ex- 
change, Hardres 485. vid. for that Bromwich 
and Llyd's Caſe, antea p. 668. [ 


fo. 1594. 


| Years, &c. Bar, That immediately after the Treſ- | 
paſs he tender d to the Defendant 5 s. in Satisfa- | 


fo, 1596, 


| beth his Wife, was ſeiſed in Fee of the Place where, | 


ny d by the other Juſtices ; and vid. for that I e 
Brown and London's Caſe, 1 Ven. 152. 1 Levind pal 


298. & 1 Mod. Rep. 285.1n which Caſe Judg- ' 10 


ment in the like Caſe was arreſted after Ver- par. 
dict, as it is reported by Levinx. And it MW" 
hath been adjug'd after Verdict, that an Ac- 


Note alſo, That, in the Declaration in the 
principal Caſe, no Cuſtom at large for Bills 
of Exchange is alledg'd, but only that the 
Defendant trading, &c. ſecundum Uſum Mer- 
cator fecit Billam, &c. and no Exception was 
taken thereto. Vide for that the ſaid Caſe of 
Bromwych and Loyd, — 


— 


Allen verſas Bay ly. 
Hill, 9 V. 3. Rot. 183 3. C. B. 


7 M OUNT for taking two Cows, &c. Avow- 
1 iy, That one J. M. in the Right of Eliza- 


&c. and demiſed it to the Defendant for thre | 


ction, &c. which was a ſufficient Amends, De- 
murrer, &c. * f 
Geeres for the Defendant inſiſted, that the | 
Bar to the Avowry was ill, becauſe it was 

© 4 | STE not 
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not expreſly alledged, that the Plaintiff had 
ender'd the 5 s. to the Defendant before the 
Impounding of the Cattle, and that the 
Tender of Amends in an Action of Replevin 
was not within the Statute 21 Fac. 1. cap. 16. 
nor within the Equity of it, by which Statute 
the Tender of Amends in an Action of Treſ- 

ns is ſufficient at any time before the A- 
aion brought: And altho' it is ſaid in the 
Bar, that immediately after the Treſpaſs he 
tender'd Amends, yet it may be it was ut- 
ter the impounding; and there ought to be 
an expreſs Averment that it was before the 
Impounding, fo that a certain Iſſue might be 
taken thereon; and for that he relied on 
lier and Ruſbton's Caſe, 3 Keb. 190. and Co. 5. 
76. Pilkington's Caſe, which are Authorities 
in Point, ſave that in the ſaid two Caſes it 
doth not appear, that it was ſaid that the 
Tender was made immediately after the 
Treſpaſs; and in the Caſe in Keble tis ſaid, 
that poſ# Caption ante deliberation Averiorum, 
the Tender of Amends was made; which 
Words ante deliberation” are not in the Caſe 
here, and imply, that the Cattle were im- 
pounded before the Tender of Amends, as it 
is reſolved in Fennings and Couſin's Caſe, Litt. 
Rp. 355. and Hetley 165. But Curia adviſare 
vult, and at another Day the Court gave 
judgment una voce for the Avowant; for 
they were of Opinion, that the Statute of 21 
Tic. 1. extends not to this Caſe, but only to g 
Actions of Treſpaſs: But as to Replevins, it 
remains as it was at Commom Law, and 
thereby it is clear, that the Tender of A- 
mends ought to be before the Impounding. 
Note, The Avewry is not ſo well pleaded 
4 1t ought to be; for it is thereby ſaid, 95 
W x 
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the Husband was ſeiſed of the Tenement; ! 
demiſed by him to the Defendant in Jure U- WM 7! 
oris ſug, whereas it ought to be, that the yo 
Husband and Wife were ſeiſed in ure Uxeru fens 


ſuz, and ſo are the Precedents. | WH 
And alſo the Life of the Wife is not aver. “ f 
red, which in exact Pleading is uſual; bu . 
perhaps the Avowry, notwithſtanding this len 
Fault, may be good in Subſtance, becauſe it 
is ſaid, that by Virtue of the ſaid Demiſe the MW" 
Plaintiff enter'd, Cc. & ditto tempore quo, Ce. he 
fuit inde poſſeſſionat'. But nothing was ſaid Tir 
concerning theſe Matters. 5. 
8 00 ö 
ite 
— 2 
Was 
Glover verſus Barry. 4s 
fo. 1597. 3 lea! 
This Caſe is Paſch. 10 V. 3. Rot. 308. C. B. ind 
reported in „ 5 and 
71. AR R on 4 Bond to perform an Award on 4 tha 
Conditional Submiſſion, Bar, That th ar 


Arbitrator awarded that the Defendant on or before 
15 Jan. next following ſhould pay to the Plaintiff 
50 l. and that the Defendant at ſuch Time 
and Place as the Plaintiff ſhould appoint, ſhoull 
make a publick Confeſſion of his Offence for the Bat- 
er of the Plaintiff; That he bad paid the 591. 
and that the Plaintiff bad not appointed any Time, 
&c. Replic', That the Arbitrator within tht 
Time lauited by the Condition fecit prædict' at- 
bicrium ſuum, &c. whereby he awarded that the 
Defendant ſhouid pay to the Plaintiff go l. pro Cu- 
ſtagiis ſectæ, &c. d further awarded the Con- 
feſſion in the Rar to be mee; and moreover, that 
on the Payment of the 50 l. &c. the Pariies {bould 

Vol. II. - gi 
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give Releafes the one to the other; and that he had 
appointed a Place and Time, &c. and had given 
Notice thereof to the Defendant ; and that the De- 
fendant had not paid the 591. Et hoc, & c. To 
this the Defendant demurred, and the Plaintiff join- 

d in Demurrer. 4 
Theſe Exceptions were taken by the De- fo. 1600. 
ſendant's Council: e 
1. That the Award was void, becauſe it %% antes 
was not in it ſelf final, but had referred it to Pag. 206. 
the Plaintiff himſelf to appoint a convenient 
Time and Place ſor the Defendant to make 
his dubmiſſion, & c. and for that 1 Rolls Rep. 
271, I Rolls Abr. 250, 25 1. p. 10, 11, 13. were 
cited. 0 
2. That the Award was void, becauſe it 
was of one part only; ſor nothing was a- 
warded to be done to the Defendant by the 
Plaintiff, but that the Plaintiff ſhould re- 
leaſe ro him after he had made a Submiſſion 
and Acknowledgment of his Offence where 
and when the Plaintiff ſhould appoint, and 
that he was not obliged to do becauſe that 
part of che Award was void. 
z. That the Replication was ill, becauſe 
the Defendant in his Bar alledged, that he 
bad paid the 50 J. awarded to be paid by him 
0 the Plaintiff, and the Plaintiff in his Re- 
plication hath poſitively denied that the 
Plaintiff hath not paid it, ſo that there was 
direct Affirmative and a direct Negative, 
nd then the Plaintiff ought to have taken 
ue thereon, W 4 
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fo. 1601. 


faith, that the Arbitrator made Arvbirriy 


Award ſhewn in the Bar, and then he can 


the Plaintiff's Council anſwered, That th 


| Defendant to make his Submiſſion, was bu 


and for that Carter and Startute's Caſe, Sil 


Damages occaſion'd by the Battery of th 


Appendix. 
4. That the Plaintiff by his Replicatig 


predic, which of Neceſſity ſhall refer to th 


alledge any other Award, for that would be 
a Departure from what he ſaid before, vis 
that the Arbitrator fecit Arbitrium prædic. 

Reſp. 1. Except. As to the firſt Exception 


main Subſtance of the Award was, that th 
Defendant ſhould pay to the Plaintiff 50 
in Satisfaction of the Battery committed hy 
the Defendant on the Plaintiff, & c. and tha 
the Appointment of Time and Place for th 


a Circumſtantial Thing, and not any judici: 
Act, which would make the Award void 


217. Beale and Beale's Caſe, 1 Co. 383. we 
ß, „„ 
Reſp. 2. As to the ſecond Exception, 
was anſwered, that the 50 l. were award 
to be paid in Satisfaction of the Coſts an 


Plaintiff, and thereby the Plaintiff had Satil 
faction for the Injury done him, and t 
Defendant would thereby be diſcharged of t 
ſaid 'Treſpaſs, and then the Award is rec 
procal on both Sides. f 
| Reſp. 3. As to the third Exception, it wi 
anſwered, that if the Plaintiff had taken If 
on the Non- payment of the 50 l. to him, 
had been caught and intrap'd, as the Plainti 
was in the Caſe of Veal and Warner, 1 Sau 


eſp. 4. As to the fourth Exception, it v 
anſwered, that the Plaintiff, in his Replic 
tion, hath not ſhewn another Award, b 

Val. II. hat 
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bath only ſhewn that Part of the Award 
which was omitted, which was neceſlary ; 
for if he had only reply d, that the Defen- 
dant had not paid the ſaid col. and taken Iſ- 
ſue thereon, he had thereby been inſnar'd, 

{or then he had confeſs'd, that the Award 
which was made was 2 void Award. 

The Opinion of the Court was, That the 
Award was good as to the 50 l. and that it 
was mutual and reciprocal ; and that the 
Replication was good notwithſtanding the 
aid Objections ; but they were of Opinion, 
bar the Award, as to the Appointment of 
de Time and Place of the Submiſſion and 
\cknowledgment of the Offence, was not 
wood ; but yet for the Reaſon before, the 
Paincif Trin. 10. W. 3 had judgment. Dar- x 

I was of Council with the Defendant, Birch : 1 
ith the Plaintiff, —_— | 
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le Powis, Executor of Loyd, wer ſus John 


in Williams. 
th 
ti} Mic. 10 W. 3 Rot. 418. C. B. 


H E Plaintiff 1 on an r fo. 1601. 
Aſſumpſit, for Money received by the De- 
. (and another now deceas d) to the Uſe of 
r Teſtator, and likewiſe on an Inſimul compu- 
let. The Defendant per W. P. Attorn' ſuum 
n and proteſting that he and the other, non Aſ- 
wpſer pleads in Abatement by Outlawry in the 
ſtator, and averrs the Identity of the Ran. 
ſemurrer, 


Leb Chief "Juſtice was of Opinion i in this fo. LY 
li iſe, 2 hat the Debt in Queſtion was 100 webe. 
3 


684 
fendant's E- 
lection to 
plead Out- 
lawry in A- 
batement or 
Bar to an In- 
debit at Aſ- 
ſumpſit, &c. 


concluded in Bar, and not in Abatement] 
And he further ſaid, That, as to Things ex4 


in Bar. 


pos'd to be Anno 5 Regis nunc, Whereas 1 


| Appendix. 
feited to the King, and veſted in him, and 
tho' the Diſabilicy was gone by the Death. 
of the Teſtator, yet the Debt remain d in 
the King, and an Action for the Money| 
might be brought by the Attorney-General 


by way of Information; and therefore hel 
was of Opinion, that the Plea ought to be 


ecuted, as Debts, &c. the Outlawry remains 
but as to Things executory, the Ourlawry] 
after the Death of the Party, is gone. But 
Powell Juſtice was of a contrary Opinion, and 
he ſaid, That it was in the Election of thi 
Party to plead it, either in Abatement, 0 


But then an Exception was taken to thi 
Declaration, becauſe the Promiſe is ſup 


ought to have been Anno 5 Regis nunc & Ma 
riæ nuper Regine ; and for that Cauſe Judg 


ment was-given for the Defendant. 


ſaid, That if in Debt againſt me, I plead il 
Abatement, yet I may afterwards plead 1 


Where, in a 


Plea in Abate- 


ment, the 
Plaintiff ſhall 
have Judg- 
ment to re- 
cover. Salk, 


37 4. 


Plaintiff had Judgment; bur it had been 


Note, That in 10 H. 7. 11 Pla. 27. it 


in Bar. ug = f 4 

And in Smith and Barnard's Caſe, 3 C vi, 
203. and Owen 202. there, in Debt on Bond ver- 
Outlawry was pleaded in Abatement, t 
which nul tie] Record was pleaded ; and t 
Defendant had a Day to bring it in, an 
fail'd in it; and becauſe it was Debt 0 
Bond, to which Outlawry went in Bar, t 


therwiſe (as it is there ſaid) if it had be hat] 


in Debt on Contract. But, as the Law no Act 
is, Outlarwry is a good Bar, as well in ¶ acc; 


Action on Aſumpſit to pay quantum meruit, W tiff 
Vol. II. | | | | 


Appendix. 
in an Action on Aſſumpfit on a Bill of Ex- 
change, 3 Lev. 29. Hape and Skinner's Caſe. 
; Ven. 282. Webb and Moors Caſe. 

As to the Judgment in the principal Caſe, 
vide the Caſe of Bellaſyſe and Heſter, Pag. 
where, in Aſumpſit on a Bill of Exchange, 
the Defendant pleaded in Abatement, that 
the Action was brought before the Bill was 
payable; and in the Debate of that Caſe, 
an Exception was taken to the Declaration; 
but the Opinion of the Court was, that no 
Advantage could be taken for a Fault in the 
Declaration on a Demurrer to a Plea in A- 
batement. But quære if there be not a Dif- 
ference between that Caſe and the principal 
Caſe, becauſe the Outlawry might be plead- 
ed in Bar. 15 


— —_—— _— 5 ** 
W 4 


Scott verſus Charleton. 4} MY 
Trin. 1 Anne Reginæ. Rot. 1180. C. 8B. = | 


it 'A R R' on five ſeveral Promiſes for Payment fo. 1605. 
1 of Money. Bar, That the ſeveral Cauſes N 
Action did not accrue, nor any of them did accrue 

"fl vithin ſix Years, &c. Replic', That the ſaid ſe- 

vera Cauſes of Action accru'd five nonnulla ear 

WY acccevit infra 6 Annos, &c. To which the De- 

fendant demurr'd, and ſhew'd for Cauſe, that the 
Replication was a Departure from the Declaration; 

and the Plaintiff join d in Demurrer, 

The Opinion of the Court was, That the 

Replication was good; for the Defendant 

bath pleaded, that the ſeveral Cauſes of 

Action did not accrue, nor did any of them 

accrue within fix Years, &c. And the Plain- 
tiff hath replied, that nonnulla ear accru'd 
. _ within 


| fo. 1607. 
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5 fo. 1608. 


and Swinburne and Ogle's Caſe, 86, 87. 


 Bailiffs of Robert More, That Samuel Morg 


| and Richard were vouch d, &c. which Recovery 
as tothe Locus in quo, ſhould be to the ſaid Rid 
chard and Bridget P. ( after their Marriage} 


Hieirsof Richard en the Body of the ſaid Bridget 
| Remainder to the Right Heirs of the ſaid Richard 


Marriage was had, and the Fine levied with Ir 


Appendix. 
within fix Years ; which is a direct Aﬀirma 
tive of that which was laſt deny'd by thi 
Bar; and therefore a good Iſſue was offer 
by the Plaintiff, and the Defendant ought 
to have join'd Iſſue thereon, and the Plain 
tiff had Judgment, Ex relatione ſervientis Fam 
Selby, who was of Council with the Defend 
dant. Vid. Morris and Cole's Caſe, antea 86 


Sm 


— — 


Walters verſus Hodges, & 4b. 
Trin. 1 Anne Regine, Rot. 1290, 1291, 1 292, C B, 


Hob in Replevin for taking two Heiſer 
in the Brown Common. Cogniſance 4 


was ſeiſed in Fee of the Place where inter alia} 
and that he and Richard his eldeſt Son, 24 De 
cember, 1650. covenanted to levy a Fine, &i 
to make a Tenant to a Precipe, in order to hai 
a common Recovery, in which the ſaid Samud 


for their Lives, Remainder to their firſt and othel 
Sons in Tail- Male, Remainder in Tail. Male 
Thomas, ſecond Son of Samuel, Remainder fi 
Robert, third Son of Samuel, Remainder to i 


with Power to Richard to make Leaſes : That thi 


clamation, Hill. 1650. and the Recovery ſuffer d 
in which Richard was only vouch*d, and he voucl 
ed the Common Vouchee, 8c, That the ſaid Ry 
chard, 8 W. 3. according to the Power, demi 
a : EE 
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the Place where. 8c. inter alia, to the now Plain- ll 
if, for a Term yet in being, yielding Rent: That Wi 4 
Thomas More died without Iſſue in the Life-time Wil 
Richard and Bridget More: That afterwards Ml 
Richard More died without Iſſue; that Bridget Fl Be ; 
tied ſeiſed; whereby the ſaid Robert More was e 
ſeiſed, and for Rent Arrear, the Deſendants, as wy 
Hail into. the ſaid Robert, make Cooniſance, „ 
Bar to the Cogniſance, whereby the Plaintiff con- N 
feſſeth the Seiſin of Samuel More, but ſaith, 165 
that, before the making of the Indenture aforeſaid, M 
Kc. Scilt' x Novembris, 24 Car. 1. the ſaid [ilk 
damuel made 4 Feoff ment, &c. to the Uſe of the 1 ip! 
{aid Robert More for bis Life, if the ſaid Sa- 5 
muel ſhould ſo long live; and that, if be died in "Wi 
the Life of the ſaid Robert, then to the Uſe of Will. 
the ſaid Richard More and his Heirs, during WA 
the Life of Robert, and afterwaras as long as Ro- il. \ 
bert ſhould have Heirs of his Body, whereby the 0 
ſaid Robert was ſeiſed, & c. and Samuel 10 
died in the Life of Robert; whereby Richard Ti Wn 
enter d and was ſeiſed, &c. and made the Demiſe in e 
the Cogniſance, and afterwards granted the Rever- 11 
ſon to one T. More of Claines, in Fee, and that 1 
the Plaintiff attoru d to it; and then he traverſeth, 4 
that the ſaid Samuel More was ſeiſed in Fee at 0 
the Time of the Fine levied, modo & forma, &c. 1 
and Iſſue thereon. . : 1 

After Verdict for the Plaintiff in this Caſe, fo. 1621. 3 
it was mov'd in Arreſt of Judgment, that the | Wi 
Iſſue was immaterial, and the Right was | Ws 
not put in Iſſue, and was untried, and that il W 
the Cogniſance was not anſwer'd as to the | 
Fine ; and it appear'd that Richard More was al ith 
eſtop'd, and againſt his Fine before, he 1 
could not convey to Thomas More of Claines; 1 


and that the Right of the Rent was in Tho- 
mas More, by the Settlement in 1650. and 
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that was well pleaded, 21 H. 6. 14. 4. 


fo. 1622, 


had convey'd the Fee, by his joining wit 


Appendix. 


ſo it was not material whether Samuel Ni 
was ſeiſed tempore levationis Finis, or not, fo 


as much as Richard, who claimed under him 


Samuel, his Father, in the Settlement ; whic 
made the Seiſin in Fee to be only Form t 
induce the Matter, and therefore not tn 
verſable; and it was therefore inſiſted, the 
the Verdict ought to be ſer aſide, and a Re 
pleader awarded to the Cogniſance, becauſ 


Newton, And a Repleader was awarded, . 
Jam well aſſured, becauſe I have ſeen th fbi 
Rule of Court to that Purpoſe : But win tl 
were the particular Reaſons given by th It 
Court for the ſaid Reſolution, I cannot dil" 
cover, and therefore I will mention ſom * 
Things which I have obſerved in the Book”. 
whereby, perhaps, the Reaſons of the (al.,” 
Reſolution may more eaſily be apprehende f. 
And firſt it is to be conſider'd, whether IM” 
Cognizance had not been good if the Sei. 
in Fee of Samuel More had not been allede' Þs 
And as to that, true it is that Fitzberber if”? 
27 H.8. 4. a. ſaith obiter, that if one woul 1 
plead a Eine, tis the common Pleading t 4 
ſay that onc of the Parties was ſeiſed, a> 
being ſeiſed Finis ſe levavit ; for it ſhall not i" 
inrended that he was ſeiſed, if it is not ſhewlſ;," 
Englefic!d Juſtice, It ought not, as I. - 
member, bur generally, that Finis ſe deva, 
Fitz. And the Prothonocaries ſaid clealifi,. 
that he who pleads a Fine ought to ſay, thi. 
one of the Parties was ſeiſed, and fo are » 
the Entries. But the Lord Dyer in his R 4 
port 291. a. faith, that the ancient Coul... 
in pleading a Fine, was not to alledge a Hut 
fin in the Parties to the Fine, or any of 1 = 


Vol, II. 
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ut generally that a Fine was levied; for it 
ight be of a Reverſion of which no Seiſin 
an be alledg'd. And always after the Sta- 
gte of 1 R. 3. of Uſes, Fines have been le- 


ere of Poſſeſſions and Seiſins; and con- 
med by the Statute of 32 H 8. that a Fine 
vith Proclamations ſecundum Form am Statut, 
y Tenant in Tail in Uſe, to be a Bar to the 


0 the ancient Challenge, or Exception of 


orm of pleading a Fine ut ſupra, (viz) quod 
dam Finis ſe levavit abſque aliqua ſeiſina placi- 
ta in partibus Finium tempore levationis ejuſdem, 
ideo the Addition in the Exception in 
H. 7. Nec aliquis vel aliqui ſeiſitus ad Uſurr, 


wd partes ad finem nec eor aliquis nibil ha- 
it, Cc. remains at Common Law yet, 


er, to prove that it is not neceſſary to al- 
age that the Cogniſor in a Fine was ſeiſed, 
ere are theſe Precedents, viz. Veteres Intra- 
Mes 121. a. Raſtal's Entries 380. b. Tit For- 
don en Voucher 26. 10 H. 6. 21. Pla. 7r. and 
Irin 3 H. 7.9.4. it is ſaid, quod fi quis e va- 
at Finem dicendo quod partes Finis nibil habuer' 
c. non indigebit alleri parti que placitat Finem 
tere & monſtrare quis partium pred” Finis fuit 
tus, which is a ſtrong Implicacion that it 
a not alledg'd before, and that it is not 
ceſlary to alledge a Seiſin in any of the 


ne. And if the Law be lo, that it is not 
X 3 __ neceſſary 


ed by Ceſtuy que uſe, and as ſtrong as if they 


Fail. And the Exception to a Fine which 
in the ſaving in the Statute of 4 H. 7. 
chich gives an Addition and Enlargement 


stranger to the Fine, proves the ancient 


s given by 4H. 7. Yet for a Fine of ancient 
ime (viz.) before 4 H. 7. the Exception 


ud alii Fuſticiarii conceſſerunt. And moreo- 


ties at the Time of the levying of the 


689 


x 4 4 >> > * 2 - CLIT - TIS — 
— © = 2 — my * — — * — 5 * : ** 5 ” — - 
— Wars We Lat. ade 7 * ** * — — 2 2 - 8 r — eg — - — — eG — N - => 
- — s 6 - . - » . 1 C - 7 — * ew - ; — 8 py 6 E 
— — 3 — 2 2 E ͤ — . p 2 S £ — 
— Font F — - . . e —— : Lv - - — 2 r= 
1 by» - n— / „ * — 1 2 22 — — — oy TS "IPL, ͤ—— — — on — — — — — — — — — — 


wand — 
* n 
— 


— A 
— _— OE RE Sg — . I IT Es = ay x, Be - 
— — — 
e — * — . * — — 
: r R —— 
— — — 


L - _ _ = * T = 3 22 =. -- ” 9” — FOCI - ne gt OT ns oP PC C90: ” —. 2 — * => 
Bones a So > — —— 2 - 3 — — br agree, ——-—-—- gs Shay — 2 — —— — 2 
JK. g 5 — + che — — — = b TY * PI m— Ta 
a : 25 Z = ESRI g — 
lan 7 — E 2 1 EDI 
= 2 1 r P 4 G 1 - * ; D — — — — — — — — 
— — - _ — = 2 < = * — — 
7 — mane ——_ — — — — — 2 — * =_ ” 4 _ — —— 5 . 1 2 - - * — he = = — — pal — — wi — ” — — — — ZIT” — — 6, * — 
— * > A . ay Y _—_ — 0 I 2 r * 2 e . — — - .- 7 — f . 2 - = > - _ — ——.— > i — = — — — — 5 — — — — —— — — — — 
— — ——ů—ů — XS 2 8 232 — = om "7 — þ - ———— — = — — 2 0 — — ———— — — 2 —_— —2 CIT g 7 = 
— I. 32 b — r — S r 0 r. dee be, GL won wo nt og the Sen — nfo © Wy — 2 — — — - — — — — r 
p - p r — — . . . —— — —.. p. Ne = 2 — 5 5 — Fo. - l 
> 5 7 -> - = IS P PERS 7 2 2 CT — — = — fe — — * * - Tas Y J 
4 - - *, > pa; — — — — 222 _ —— — 2 — 1 * — "I — - 
a —— - — — — 8 af 2 
nd — we * - 2 — - — — 2 D —— 
- i m . — 5 2 * * — — 2 — xa 8 2 — — — — — — — 
— - . 8 — I - —— 9 - _— = ä * —— — — - 
— — — 4 WW — : - — — — - A - = ——— * 


— . 22 DIED 2 * jig Ae. pe — 8 — > — 9 3 2 * 5 — 
> — 3 — nn 8%; 4 ww 4 Th . 2 — — — 1 X» 6 299 —— <4 _ . 
r ' _— 1 — E — — — —.— A 
— 1 - * * — mon : . — — — wa 
7 OE BE a = ESSE — 4 r wh — es = — 5 2 
f S 7 0 3 — Ms = Fi. ow OR — Kao m4 4444 . 05 WIE x2 > A as * * - 
— n ; b Ix + . : * * — 7 3 > ** 3 : — = * 
3 Soo + a * 4 


r mon 


= — CNET ISS . e — 
—— — ——— — > r . K» 
— l — — 
7 1 , hl 
A... - = 3 
* f oe "I I PIR WE 
2 A _ . = 72 , 
* — | * — 4: "——_—_ 
3 Es = _— — ns <aays 


— —— 
4 mY & 


690 Appendix. 


neceſſary to alledge a Seiſin in any of th 
Parties to the Fine, then it thence follow 4; 
that the Traverſe and the Iſſue thereon ta a p 
ken were immaterial, and conſequently 4 * 
Repleader ought to be awarded. But nt 5 
that according to the Book of H. 6. Mich. 10 is 
H.6. 21.6. PL 751. that if one pleads in Bb 

a Fine on Cognizance de droit tantum with | 150 

:  Releaie,&c. there Seiſin ought to be alledg'j 4 
becauſe that Fine proves that the Cogniſof g 
had nothing at the Time of the Fine levied$ C 
But by Forieſcue, that a Fine ſur Cogniſance d C 

_ droit come ceo, & c. in à manner proves that hg f 
who levied the Fine had had Poſleſlionf ag 
which was not denied. But admitting thay,” 
the conſtant Form of Pleading had been . 


alledge a Seiſin in one of the Conuſors, ye 


a . a $0971 
it don't thence follow that the particular Ef . 
ſtate alledg'd may be travers d, becauſe if aii ge 


of the Parties to the Fine had any Eſtate in th 

Lands, the Fine is good, Br. Fines 109. 22 H 

6. 57. 4. ſo ſaid by Newton ; but the Calf 

there being in a Scire facias, to execute a Fing 

of a Reverſion expectant on an Eſtate tof 

Life, there a particular Iſſue was taken, thaf 

the Tenant for Liſe held for the Term of hij 

Life, the Reverſion to him, and ſhew'd how 

and fo he held for the Term of his Life, thg 
fo. 1623. Reverſion to him, as the Fine ſupposd, | 
- fc ad Patriam. | | = I 
Whether an But when a Fine on Cogniſance de droit, C0 
Iſſue may be is pleaded in Bar, and the Plaintiff or Do 
+ nal racy mandant takes an Averment, quod partes fil 
| Negative 33 oe pal : 
without any nec cor” aliquis aliquid habuer vel babuit, ec. W 
Rejoinder to true manner of Pleading in that Caſe is nok 
it. for the Plaintiff or Demandant to reply ang 
ſhew any Seiſin; but the Defendant ought 

to conclude his Bar, Et dehec ponit ſe ſuper 14 

Vol. II. pe tian 


Appendix. | 
ram, 3 H. 7. 9. a. and b. where tis expreſly 
ſid, that the Pleading in ſuch Caſe ought 
e ſo; and to that Purpoſe is the 2d Inſt. 5 27. 
chere the Caſe of 33 H. 6. 21. Pl. 20. is 
rriefly mention'd ; but becauſe the Caſe is a 
long and remarkable Caſe to the Purpoſe 
forefaid, I will put the Caſe as it is there 
reported more at large. Nota per Littleton, - 
That it was adjudg'd by Sir John June, that 
where the Tenant pleads in Bar againſt a 
Fine, that they who were Parties, & c. at 
the time of the Fine, had nothing at the 
ime, Oc. in that Caſe he ought to plead in 
this Form, that is to ſay, quod illi qui fuer par- 
tes, Cc. nihil habuer in Tenementis, &c. tempore 
vationis Finis, nec aliquis eorum habuit, ſed qui- 
iam T. B. fuit ſeiſit, & c. ſtatum, &c. Et dehoc 
pit ſe ſuper patriam, without any Rejoinder; 
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bor if the Demandant be conſtrain'd to join, 
q he would perhaps tender a falſe Iſſue; for 
ben he ſhould ſay quod habuer in the Affir- 
native. So if the Defendant ſhould plead. 
ud il“ qui, &c. nibil habuer. Et hoc parat eſt, 
6, if the other rejoins, he ſhould ſay quod be- 
which will be uncertain; and if he pleads 


quod ill” qui, Cc. nibil habuer' nec aliquis habuit. 
Et hoc parat eſt verificare, & c. if the other re- 
joins on an Uncertainty, it may be that the 
other was Tenant, notwithſtanding if one of 
them had, the Fine is good. Then the Caſe 
proceeds to ſnew that he who takes ſuch A- 
verment ought to conclude his Plea, Et deboc 
pon Cc. or that hoc petit, &c. (quod nota.) _ 
And ſo tis (as it is there ſaid) if ne unques 
ſeiſte que dower be pleaded; and on a Counter- 
Plea of Voucher that he who is vouch'd, &c. 
hath nothing, &c. And as to the Averment 
quod partes Finis, G c. the Book of 12 E. 4. 13. 
_—_—_ % #59 IE a, 
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Fine need not ſnew which of the Parties had 


he who pleads the Fine can prove that any 


fo. 1624, 


Pla. 20. and 3 H. 6. 27, 28. which is not the 
true Form of Pleading in ſuch Caſe, as ap- 


Colour or Countenance to traverſe the Sei- 


Appendix. 
a. is according to the ſaid Book of 33 H. ter; 
And in the Lord Coke's Reading on the Sta Great 
tute of Fines, 27 E. 1. Lecture 22. it is thuęiſed 
ſaid, Notand eſt, if one pleads in AvoidanceWlvied 
of a Fine, quod partes finis nihil habuer', nec eo der to 
aliquis habuit, & c. ſed quidam J. S. cujus Statumkſtate 
ipſe habet, the other in Maintenance of the replie 


leviec 
ſaid I 
of the 
cAt1O! 
wihil | 
fin in 
of the Parties to the Fine had aliquid, that i And 

ſufficient for him. It ap 
TI don't find in all the Books any Caſe Nod 
where the Seiſin in Fee which is alledg'd in WGrar 
the Cognuſor, or any other Party to the was 
Fine, is travers'd with an ab/que hoc, &c. but Me! 
the Caſes in 8 H. 4. 7,8. and 46 E. 3. 14. Ned, 

ton. 
unt 
pears by the Authorities before cited; yet HT. 
thoſe Caſes ſerve to this Purpoſe, (viz.) to Wind 

prove that the preciſe Eſtate or Fee alledg d oO 
in Samuel More, one of the Cognuſors, in the exp. 
Caſe in queſtion, ought not to be travers d; 


the Eſtate, but he who pleads in Avoidance 
of the Fine ought to conclude, Et de hoc pan, 
&c. And then he who maintains the Fine, 
ſhall not ſay any more than ſimiliter; and if 


It w 

for in thoſe Caſes the Traverſes are Ab/que Wſuſt 
hoc quod partes Finis aliquid habuerunt. ede 
And I know no Caſe which gives any rav 


It w 
the 
15 f 
Ma 
ſai 
Bot 
of; 
lw 


ſin in Fee alledg'd in the Cognizance in this] 
Caſe, but the Caſe of Zouch and Bampfield, 
reported in 1 Anderſon 165. Savil 84. and 
x Leon. 75, By which Books it appears, that! 
the Caſe in Effect was, that John Lord Zouch 
brought a Formedon in Deſcender, as Heir in 
T 5 A John Lord Zouch his Great Grandfa- 
4 


ther; 


Appendix. 

ther ; to which the Tenant pleaded, that the 
Great Grandfather of the Demandant was 
eiſed in Fee of the Lands in Demand, and 

ſeried a Fine with Proclamations, and ren- 
Wicr to the Great Grandfather in Fee, which 
Eſtate the Tenant had. The Demandant 
Jeplied and ſaid, that at the time of the Fine 


levied, and ever after (and ſhew'd how) the 


aid Bampfield then Tenant was ſeiſed in Fee 
f the Lands in Demand. (But in the Repli- 
ation there is no Averment quod partes finis 
whil babuerunt, nor any Traverſe of the Sei- 
Winin Fee alledg'd in the Great Grandfather) 
und in the Report of that Caſe by Leonard, 
Wi: appears that an Exception was taken by 
Wkbodes Juſtice, that the Seiſin of the Great 
WGrandfacher at the time of the Fine levied, 
was not travers'd ; fo that the Allegation in 
the Bar, that the Great Grandfather was ſei- 


ſed, &'c. and the Allegation in the Replica- 


ion, that Bampfield the Tenant was ſeiſed, 


nt £9ue vera, æque falſa, & æque dubia; and 
Traverſe had made an End of the whole; 
ind of that Opinion (as it is ſaid in that 


book) were the other Juſtices: But it is not 
expreſly ſaid in any of the ſaid Books, that 
t was ſaid in expreſs Terms by any of the 
juſtices, that the preciſe Eſtate in Fee al- 


eg d in the Great Grandfather ought to be 


ravers'd, and then it may be intended that 
t was to be travers'd by an abſque hoc that 


the Great Grandfather had any thing, &c. 
5 in the Caſes before: And it is probable. 


hat it was ſo intended, becauſe tis there 
aid by Windbam Juſtice, that there is no 


Book in the Law which admits an Averment 


of a Seifin in Fee in a Stranger, without an- 
lwering to the Seiſin of the Parties to the 


Fine; 
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fo. 1625. 


Caſe of 46 E. 3. 14. where after the Allega. 


nem aliquid habuer. And Anderſon, the then 
Chief Juſtice, in his Report of the ſaid Caſe, 


is nor of Subſtance ; but that at the time of 


thereof, may be added) for that is common- 


| babuerunt, & c. had been ſufficient; for that is 
a ſufficient Denial of the Seiſin alledg'd at 


the whole Matter, the Allegation of a Sei- 
ſin, Cc. ſeems at moſt to be only Matter of 


and not ſuch Matter of Subſtance as may be 


More at the time of the Fine levied, had 1 
determinable Fee veſted in him to take Ef 
fect after the Death of the ſaid Samuel More 


2 was quod Quer nil capiat' per brev! 
0 Lo 


. 


Appendix. 


Fine; and to that Purpoſe he cited the ſaid | 
tion of a Seiſin in Fee in a Stranger, Ge. 
there is a Traverſe abſque hoc quod partes ad f. 


makes no mention of a Traverſe of the Seiſn 
in Fee, for he only ſays, that all the Juſtices! 
held that the Replication was ill, becauſe it 


the Fine levied, Bampfield the Tenant was 
ſeiſed in Fee, which in no ways anſwers the| 
Bar; for every Bar ought to be anſwer'd by 
Confeflion and Avoidance, or Traverſe, 
unleſs in ſpecial Caſes (or by denial} 


ly ſaid to be part of the Rule, and then the 
common Averment, quod partes finis, &c. nibil 


the time of the Fine, and that is a Traverſe} 
in Effect, altho' 'tis not induc'd with the 
formal Words of Abſque hoc, & cc. So that on 


Form to induce the pleading of the Fine, 


preciſely travers'd, as it is alledg'd, eſpecially 
in this Caſe, where there are two Cognu- 
ſors (viz.) Samuel and Richard More; and it 
appears by the Plaintiff's own ſhewing 1n 
his Bar to the Cognizance, that Richard 


&c. And at laſt Judgment in the Caſe in 


r want of a Repleader, 
Hayne 


—— * 
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Appendix. 
Hayne verſus Hilborne. 
Hill. 1 Annæ Reginæ. Rot. 302. C. B. 


EBT on Bond for the Performance of an 
Award of two Arbitrators elected on the 


Part of the Defendant , and on the Part of the 


Plaintiff, and one Helyard to be made of all Con- 
troverſes between the Parties, or either of them, 
Ita quod, the ſaid Award be made on or before 
29 May following. Bar, That the Arvitrators 
made no Award, Replic', That the Arbitrators 
accepto ſuper ſe onere Arbitrii, &c. awarded, 
that the Defendant ſhould pay to the Plaintiff 28 1. 
12s. 5d. on 24 June then next following ; and 
that on the Payment thereof the Plaintiff and De- 
fendant ſhould give general Releaſes the one to the 
uber. Breach for Non- payment of the ſaid 28 1. 
% VVV 

Hooper, the Queen's Serjeant, argued for 
the Defendant, That the Arbitrament, in this 
Caſe was void; for, by the Condition of 
the Submiſſion-Bond, it ſhall be ſuppos'd, 
that there were Controverſies and Demands 
which the Plaintiff and Helyard had againſt 
the Defendant, or that the Defendant had 
againſt them; for it is ſaid in the Condition 
of the Bond, that the Arbitrators are elected 
as well on the Part of the Defendant as of 
the Plaintiff and Helhard. What the Matters 
in Controverſy were, don't appear by the 
Pleadings ; but it is neceſſarily to be in- 
tended, that they were ſuek wherein Helyard 
was concern'd ; F ſo, how then cahthis 
Award be good 


in Relation to ſuch Oon- 
troverſies, when Helyard is not awarded 
do any thing? — 

ent = 


/ 
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fo. 1628, 


Appendix. 


He alſo ſaid, That he knew not, whether 
it ſhall be intended that Helyard had ſubmit. 
ted the Controverſies in which he is ſupposd 
to be equally concern'd with the Plaintiff in 
_ Intereſt, to the Judgment of the Arbitrarors, | 
or not. But taking it the one way or the | 
other, the Award will be void : For firſt, if} 
he was equally concern'd with the Plaintiff} 
in Intereſt, and did not ſubmit himſelf to the 
Arbitration, then the Award will be void 
for want of Power in the Arbitrators to make 
an Award; and if Hehhard had ſubmitted it | 
to Arbitration, then the Award will be void, | 
becauſe Heljard is not thereby awarded to do 
any thing, and the rather, becauſe he may 
be Partaker of the Benefit of the Defendant's | 
Releaſe ; for a Releaſe to one may be a Diſ- 
charge to both, and yet he is not awarded 
to do any thing for it. And he ſaid, that the 
Caſe of Harris and Painter, 1 Rolls Abr. 261. 
was an Authority for him, where the Caſe | 


was, that A. B. and C. of one Part, and D. of 
the other Part ſubmitted themſelves to the 
Award of S. ita quod, & c. and he made an 
Award between A. and B. of the one Part, 
and D. of the other Part, and made no A- 


ward between C. and D. this is not good, | 
becauſe the Submiſſion is conditional, and it 


is recited in the Submiſſion, that there were 
ſeveral Controverſies between all of them, 


for this differs from the Caſe in 2 R. 2. 18.0, 


becauſe the Submiſſion there is not condt- 


tional, and by the Submiſſion and Condition 


in the Caſe in Queſtion, it ſhall be ſuppos d, 


that there were Controverſies between all 
the Parties. He alſo ſaid, that the Caſe of 


2 R. 2. 18. b. is cited in Sallowes and Girling“ 
Caſe, Tlv. 203. where Telv, puts the 


Vol. II. Caſe 


Appendix. 


Caſe to be thus; wiz, That two of one 


part and one of the other Part ſubmit them 


ſelves to the Arbitrament of F. S. by this 


zubmiſſion 7. S. may arbitrate as well any 


Cauſes between the two Parties of the one 
part, as between the two and the third; but 
it is not ſaid that J. S. may arbitrate Cauſes 


between one of the two of the one Part, 


ind the third of the other Part, as the Cafe 
in Queſtion is. 5 
He confeſs d, that Baſpole's Caſe, Co. 8. 97. 
was againſt him, but he ſaid, that that was 
not in point of Judgment ; for that was whe- 
ther the Award was good, or not, becauſe 
the Award was of one Part only, as was ob- 
ited, becauſe nothing was awarded to be 
lone on the other Part 
Prat Serjeant pro Quer. The Caſe of 2 R. 3. 
18. b. as it is there reported, is an Authority 


for the Plaintiff, for it is there reſolv'd, That 


it three Men and another ſubmit themſelves 
to the Arbitrament of another of all Debts 


and other Demands between the Parties 


aforeſaid, thereby the Arbitrator hath Pow- 
er to make an Award of all Matters which 
the three have againſt the other jointly, or 
of every Matter which each of the three 
hath againſt the other: And there is no Dif- 


ference between that Caſe, and the Caſe in 


Queſtion, ſave only in that Caſe there are 


no conditional Words in the Submiſſion to 


the Award, and, in the Caſe in Queſtion, 
there are conditional Words, (viz.) Ita quod, 
Oc. But thoſe Words make no material 
Difference, becauſe thoſe Words reſtrain 
the Arbitrators in reſpect of the Time only, 


to make their Award, but don't limit their 


general Authority before given by the Sub- 
| r 
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fo. 1629, 


by Reaſon of the Addition of theſe Word; 


- ought to be conſtru'd, as if they had been 


ed to be void, were, becauſe the Submiſlio 


Caſe was, that the Plaintiff for himſelf, 2 


Bonds, and the Defendant to pay to 
Plaintiff 100 J. which he had not done; 2 


Appendix. 
miſſion, if the Submiſſion had been onlyto arb 


trate all Matters of Controverſy between thi 
Parties; but the Caſe here is the more tron; 


or either of them, which Words, ut res valuf 


or any of them, for it was doubtleſs the Inte 
of all the Parties, that ſome effectual Award 
ſhould be made by the Arbitrators, altho! i 
was not made between all the Parties. 

As to the Caſe of Harris and Painter, befo 
cited on the other Side, it was anſwer' 
That, for the Reaſon before, and alſo be 
cauſe there is not any Recital in the Caſe 
Queſtion, that there were Controverſies be 
tween the Parties, (which was part of th 
Caſe between Harris and Painter) that Ca 
differs from the Caſe here; and the Reaſoq 
for which the Award in that Caſe was aduds 


was conditional, and alſo, becauſe the Su 
miſſion recited, that there were Controve 
ſies between the Parties; which Things n 
being in the Caſe in Queſtion, by Con{ 
quence the Caſe is no other in Effect, tha 
the Caſe in R. 3. He alſo cited the Cale ( 
Bean and Newberry, 1 Lev. 139. where t 


the Defendant, for himſelf, and his So. c 
ſubmitted to the Award of A. and B. b 


quod, &c. ante 1 May; and in Default of ſuq g. 


Award, to the Umpirage of ſuch an Umpil 


as ſhould be choſen by the Arbitrators | 
be made 1 June, the Umpire, in Default! 


an Award by the Arbitrators, awarded t 
Plaintiff to ſeal to the Defendant th 


fl 


Yo. 8, -- = 


Appendix. 
the Award was adjudg'd to be void for two 
Reaſons ; 1.Becauie nothing is awarded as to 
the Son; and ir ought to be to each of each 
part, or otherwiſe tis void in the whole. 2.Al- 
tho' the Ira quod was in the Clauſe referring 
tothe Arbitrators, yet the Ita quod, by Con- 
ſtruction, ſhall refer as well to the Umpire, 
as to the Arbitrators, And as to that Caſe 
was faid, That it is ro be intended, that 
the Submiſſion in that Caſe was with an Ita 
qud Arbitrium præd fiat de premiſſis pred': And 
altho” the ſaid Book doth not expreſly ſay, 
that the Submiſſion was ſo, yet, by the Ira 
qd, Cc. it may well be ſuppos'd, that it 
was fo, (And vote, that it is reported to be 
ſo, in 1 Keble 790.) | e e 
Vide the Caſe of Joyce and Anderſon v. Haynes, 
ard, 399. Where it is reſolv'd, That if 2 
dubmiſſion is by three with an Tra quod, it 
be made, &c. between the Parties, or any of 
hem, an Award between two is good; but 
Wt is otherwiſe, if the Submiſſion be without 
hoſe Words, or Words tantamount, as it is 
adjudg*d in Morden and Hart's Caſe, Stiles 471. 
For the Words, or either of them, in the 
zubmiſſion in the principal Caſe, wide 
> Roll's Abr. 250. Nu. 8. 3 Cro. 448. Parker's 
aſe, & 797. Block and Palgrave's Caſe, 
. 5. 103.4 & b. Hungate's Caſe, 1 Leon 241. 
Ibeldon's Caſe, Dyer 19. b. Pl. 114. 310. b. 
. 80. Fitz Barre 165. 39 H. 6. Pl. 15. 


* G d. 4 


Covel 


fo. 1629. 


ſhould be made by the Arbitrators, altho' it 
Was not made between all the Parties. 


ed to be void, were, becauſe the Submiſlio 


being in the Caſe in Queſtion, by Con: 


Bean and Newberry, 1 Lev. 139. where tl 
Caſe was, that the Plaintiff for himſelf, an 


Plaintiff to ſeal to the Defendant thr: 


Plaintiff 100 J. which he had not done; 1 


Appendix. 
miſſion, if the Submiſſion had been onlyto arb 
trate all Matters of Controverſy between thi 
Parties; but the Caſe here is the more {trons 
by Reaſon of the Addition of theſe Word; 
or either of them, which Words, ut res valet 
ought to be conſtru'd, as if they had been 
or any of them, for it was doubtleſs the Inten 
of all the Parties, that ſome effectual Awar; 


As to the Caſe of Harris and Painter, befor 
cited on the other Side, it was anſwer' 
That, for the Reaſon before, and alſo be 
cauſe there is not any Recital in the Caſci 
Queſtion, that there were Controverſies be 
eween the Parties, (which was part of thi 
Caſe between Harris and Painter) that Ca 
differs from the Caſe here ; and the Reaſon 
for which the Award in that Caſe was adjudg 


was conditional, and alſo, becauſe the Sub 
miſſion recited, that there were Controve 
ſies between the Parties; which Things nc 


quence the Caſe is no other in Effect, th: 
the Caſe in R. 3. He alſo cited the Cale « 


the Defendant, for himſelf, and his Soc.. 
ſubmitted to the Award of A. and B. Pe. 
quod, Cc. ante 1 May; and in Default of ſu, g 
Award, to the Umpirage of ſuch an Ump! 
as ſhould be choſen by the Arbitrators t 
be made 1 June, the Umpire, in Default 
an Award by the Arbitrators, awarded tl 


Bonds, and the Defendant to pay to t. 


Vol. II. 8 


Appendix. 
the Award was adjudg'd to be void for two 
Reaſons; 1. Becauſe nothing is awarded as to 
the Son; and ir ought to be to each of each 
part, or otherwiſe tis void in the whole. 2. Al- 
tho' the Ita quod was in the Clauſe referring 
to the Arbitrators, yet the Ita quod, by Con- 
ſtruction, ſhall refer as well to the Umpire, 
as to the Arbitrators. And as to that Caſe 
was ſaid, That it is ro be intended, that 
the Submiſſion in that Caſe was with an Ira 
% Arbitrium præd fiat de premiſſis præd': And 
utho' the ſaid Book doth not expreſly ſay, 
that the Submiſſion was ſo, yet, by the Ita 
Had, Sc, it may well be ſuppos'd, that it 
vas fo. (And note, that it is reported to be 
lo, in 1 Keble 790.) „ | 
vide the Caſe of Foyce and Anderſon v. Haynes, 
"Hard. 399. where it is reſolv'd, That if a 
Submiſſion is by three with an Ia quod, it 
be made, &c. between the Parties, or any of 
them, an Award between two is good; but 
it is otherwiſe, if the Submiſſion be without 
thoſe Words, or Words tantamount, as it is 
adjudg'd in Morden and Hart's Caſe, Stiles 471. 
For the Words, or either of them, in the 
dubmiſſion in the principal Caſe , wide 
2 Roll's Abr. 250. Nu. 8. 3 Cro. 448. Parker's 
aſe, & 797. Block and Palgrave's Caſe, 
0 F. 103-4 & b, Hungate's Caſe, 1 Leon 241. 
beldon's Caſe, Dyer 19. b. Pl. 114. 310. b. 
Pl, 80. Fitz Barre 165. 39 H. 6. Pl. 15. 
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fo, 1634. 


fo. 1637. 


was on Condition for the true Execution of the Off 


had perform'd every thing in the Condition. De 
dition than in the ſaid Plea expreſſed, &c. 


averr'd, that what he had alledg'd to be thi 


Appendix. 
Covel verſus Deval, Executor of Kendal | 


Intrat* Paſch, vel Trin. 2 Anne Reging, 
Rot. 1 107. C. J. 


OUNT on an Indebitat' Aſſumpſit for 
Fees due to the Plaintiff, as an Atrorney 
Bar, That the Teſtator was bound to one Lamhel 
Sheriff of Norfolk, ix 300 l. and that he had ni 
Aſſets beyond, & c. Replic', That the ſaid Bo 


of a Bailiãf itinerant, &c. and that the Teſta 


murrer, Becauſe it did not appear by the Replica 
tion, that the Bond was made under no other Caf 


The Defendant's Council inſiſted, | Thd 
the Plaintiff, in his Replication, had nd 


Condition of the Bond, was the whole Con the 
dition thereof, and that it was well knownW ant 
that the Conditions of ſuch Bonds contain it 
ſeveral other Matters, ſome whereof are MM anc 
the Negative; and therefore the Plaintii A. 
dougnht to have alledg'd, either that it was ti 
whole Condition of the Bond, or to ſhe wa 


the whole Condition at large, and then 


ed in the Condition, it ought to be ſheyl 


bam's Caſe. 


plead ſpecially to thoſe Parts of the Cond 
tion which were in the Negative, ſed "l 
allocat* ; for if other Matter was comprehen 


by the Defendant, Co. 9. 110. 4. Ref. 3. Tr 


Another Matter was mov'd for the Del 
dant, That the Plaintiff ought to have co 
cluded his Replication with an I 4 
the Bond was keps on Foot to defraud 1 
Vol. II. 225 Plail 


ter 


Appendix. FO 
Plaintiff of his Debt; for the Performance 
or Non-performance of the Condition is not 
iſuable, but is only a Foundation and In- 
ducement to conclude, that the Bond was 


ing in Treſham's Caſe before; and that alſo 


Statutes were pleaded ; and the Plaintiff re- 
plied; thar one of them was for Payment of 
Money which was paid, and the other for 
Performance of Covenants which were not 
broke ; and yet the Concluſion was, that it 
remain'd uncancell'd per Fraudem, &c. and 


MY i! the Precedents of Replications in ſuch 


ket on Foot by Fraud, & c. and ſo is the Plead- 


* 
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appears in Co. Entries 152. in which Caſe two 


Caſes are ſo, ſed non allocat Exceptio. For it 


is in the Plaintiff's Election to rely on that 
WM which is in itſelf an apparent Fraud, or to 
conclude as is before objected. Th | 
And then an Objection was taken by the 
Plaintiff's Council, That the Bar was, that 
the Defendant had fully adminiſtred, &c. 
ante Exhibitionem Bill z ipſius Querent, whereas 
it ſhould be ante Impetrationem brevis Quer; 
and that was held to be an incurable Fault. 
Mich, 2 Anne Reginæ, Judgment per tot. Cu- 
iam pro Quer ex ratione ſervien Fenner, who 
was of Council pro Defend”. 5 


Pearſon verſ Hulſe. 
Paſch, 11 IV. 3. Rot. 308. C. B. 


NOUNT on ſeveral Aſſumpſits in an Aion 
brought by a Feme ; the Defendant imparl'd 
Plaintiff took to Husband H. Replic', That af- 


ter the Purchaſe of the Writ, ſhe did not take to 
FE . Husband 


and pleaded, that after the Purchaſe of the Writ the 


fo. 1638, 
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fo. 1640. 


fo. 1641. 


the Defendant demurr d, becauſe the Replication dil 


that there was any Continuance from that 


Husband the ſaid H. D. So that the Iſſue of 


Marriage is made Parcel of the Iſſue; id tf 


abated, ſed non allocar' ; for the Defendail 
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Husband the ſaid H. Et boc petit” & c. To whic 


not affirm that the Plaintiff was ſole. | In 

Levinz, for the Defendant, at firſt inſt Pre 
ſted, That there was a Diſcontinuance in 
the Caſe, for the Record is a Record of © 
Paſch. 11 W. z. and it appear'd by the De. Aſh 
fendant's Plea, that there was an Imparlancg Or; 
to Octab. Hill. before; and it did not appear] #4 


Term to the ſaid Term of Paſch. But the * © 
Court being inform'd, that the Declarationlfff * © 


was in Mich. Term before, with an Impar 
lance to Octab. Hill, Leave was given to a der 
mend the Record, and make it agree with ed 
the Fact of the Caſe. But then Levinx ob * 


jected, That the Plaintiff, in her Replica 


tion, ought to have alledg'd, that fhe wa Pa 


Sole, and then to traverſe, that ſhe took tq 


the Marriage ſhould be taken on the Aﬀq 
mative in the Defendant's Rejoinder, an 
that in effect was one of the Cauſes of De 
murrer ſed non allocatur ; for it is all one it 
effect, whether the Iflue be join'd in th 
Rejoinder, or in the Replication; for it 
an Affirmative and a Negative by the Pley 
and the Replication. — 
But then Levinx took another Exception T1 
That by the Replication, the Time of thi 


ſhe ſaich, That, after the Purchaſe of ti; 
Writ, ſhe did not take to Husband, &«. ali 5 
that ought not to be; for if ſhe married b 5. 
fore the Purchaſe of the Writ, it ought to ll 
by his Plea, hath, by Implication, confeſ 10 
Vol. II. 4 . 


( 1 


* 
* 


4 ͤ ˙ » „ 


Appendix. 
that ſhe was not married before the Writ. 
judgment quod Def. reſpondeat. 

In all my Books of Entries, I find but theſe 
Precedents of Replications to ſuch Pleas, 


vis, Lib, Intration, printed Anno 1546. and 


commonly call'd , Veteres Intrationes, 74. 4, . 
Aſhton's Entries 9. Lat Brownlow, 203, 204. 
& Lib. placitendi 424. and in all thoſs Pre- 
cedents it is alledg'd in the Replication, that 
the Plaintiff was Sole, and then a Traverſe 
is taken, that ſhe was not married, and Iſſue 
is taken by the Rejoinder. . 

Note, That in the firſt of the ſaid Prece- 
dents, the Coverture of the Plaintiff is plead- 
ed in Bar; but that ought not to be, for it is 
but Matter of Abatement of the Writ, as it 
is adjudg d in Bartilot and Burton's Caſe, antea 
Pag. 11. | ; 


. o 
— — n a "4 LN 1 * 1 £ __ FE 


Simpſon verſus Garſide. 
Trin. 2 Anne Regina. Rot. 1416, C. B. 


EBT on Bond, dated 27 April, 2 Annæ 
Reginæ. The Defendant craves Oyer of 
the Original which was teſted 16 April in the ſame 
Year ; and then pleads in Abatement, that the Writ 
was brought before the Date of the Bond, Replic', 
That the Writ on which he declard was another 
Writ, which is enter d in hæc verba, and was 
teſted after the Date of the Bond. Rejoinder, 


fo. 1 64 fi 


by way of Eſtoppel by Reaſon of the Oyer aforeſaid. 


Demurrer, which concluded as if the Plea had 


,, Tn 
It was held by Trevor Chief Juſtice, Nevil 
and Blezcow, Juſtices, That the Replication 


in this Caſe was good, for the Writ being 


Y 2 fl d, 


fo. 1644 5 
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fil'd, the Reading it is the Act and Office 0 
the Court, and that ſhall not prejudice th 
Plaintiff, nor conclude him from ſhewinf 
the true Writ, and is not like Oyer of 
Deed, for the reading of that is the Act o 
the Plaintiff himſelf, and therefore he ſhal 
not be admitted to ſay, that the Deed ſo rea 
to the Defendant, is not the Deed on whic 
he hath declared. 

But Tracy Juſtice was of another Opinion 
for when the Defendant prays Oyer of ii 
Writ, and it is read to him as the writ i 
this Action, this is the Act of the Court 
and when it is enter'd on Record, the Plain 
tiff ſhall not be admitted to ſay, that it iff 
not the true Writ in this Action, and ſo 
falſify the Act of the Court. But if the 
Writ had been miſtaken, the Attorney fo 
the Plaintiff, on the Delivery of che Paper 
Booł to him, ought to have had it rectified, 0 
might have applied to the Court to re&ily 
it; but when ne hath not done it, but hath 
allow'd and permitted it to be enter'd on 
Record in hæc verba, he ſhall be concluded at- 
_ terwards to ſay, that it was not the trueWrit, 
_ He alſo faid, That if, on the Oyer of the 
Writ, there had been a Variance between 
the Writ and the Count in the Sum demand- 
ed, or any other Thing, the Defendant 
might have demurr'd, and ſhewn it, and 
then the Plaintiff could not have replied as 
here; for if ſuch Replication ſhould be good, 
then the Defendant could not Demur, be- 
cauſe thereby he would forecloſe the Plain- 
tiff from replying and ſhewing the true Writ: 
Bur, notwithſtanding, Judgment, in Ac, 
2 Anne Regine, by the Opinion of the other 
three Juſtices, was given pro Quer ex relation 

o Servienti 
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y vientis Fames Selby, who was of Council 
ith the Defendant. : 

Note, One may demur to a Writ for any 
ſufficiency apparent in the Writ after Oyer 
ereof, and when it is enter'd on Record, as 
ell as for a Variance between the Count 
d the Deed on which it is founded, as 
nears by the Caſe of Wimsbiſh, againſt the 
ord Willoughby, Plow. 73. b. Dyer 34x.Pl Fr. 
d vide for that Theolal's Digeſt. 383. b. & 
4, where the Forms of Demurrers in ſuch 
les are mention'd, 8 
Vite, That one can't demand Over of a 
qed, but during the Time that it is in 
Hurt, and that is for the whole Term in 
eich it was produc'd in Court, Co. 5. 74. 
's Caſe; ſo that it is as much in the 
wer of the Court to give Oyer of a Deed, 
of a Writ. Quære then the Reaſon of the 
lerence between Oyer of a Writ, and 
er of a Deed. e : 
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Acton ver ſus The Biſhop of Sarum, Browt 
Patron, and Sherwin Incumbent. 


Trin. 2 Anne Reginæ. 
. E 
dward Seymour | | 


Comes Hertfordſei | 
it in —— 


Edward — P. 
ee eee 


1 
| VET = iſs F 
ſine Exitu . Comes & Dux 4t- OLE 


Ky ; _| Somerſet. 


— ob. 5 5 7555 Du 
— 3 8 ſubter quem Su 


3 1 clamat. 


22 .. 1 Bro 
clamat. 


NE Dux = li Elizabeth ſl 


10. 1645. 


0 UN Tina Writ of Quare Impelis 
Edward Earl of | Hertford was ſeiſts 
Fee ut de uno Groſſo of the Advowſon | 
Church of Collingborne Ducis, and in tit 
Jac. 1. granted it to Kent and others and! 
Heirs, to the Uſe of himſelf for Life; Rema 
ro Sir Edward Seymour the cleft Son 0 


Lord Beauchamp his Son for Life; Remaind 5 
bis firſt and other Sons in Tail Male ; Remi! 1 ; 


jo Sir William >eymonr fer Life; Remi 
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0 bis firſt and other Sons in Tail Male; Remainder 
ir Fancis Seymour, &c. in the ſame Manner; 
Remainder in Tail general to the ſaid Sir Edward 
deymour; Remainder in Tail general to the ſaid 
Sr William Seymour, and ſo to Sir Francis 
eymour, and ſo after to the ſaid Edward Earl 
{Hertford ; Remainder to Sir Edward Sey- 
our of Bury Pomery in Tail Male ; Remain- 
in Tail Male to John Seymour; Remainder 
1 Fee to the ſaid Sir Edward Seymour, eldeſt 
n of the ſaid Lord Beauchamp. That Sir Ed- 
ard died without Iſſue Male, 20 Jan. 17. Jac. 1. 
bat the ſaid Edward Earl of Hertford died 


irl of Hereford and Duke of Somerſet, was ſei- 
iam, Grandſon and Heir of William ſecond 


iled in Tail, and preſented Charlet, &c. and 
id without Iſſue Male; whereby John, ſecond 


iob he was vouch d, &c. which was to the Uſe 


ie to Eleanor Oldfield, and that ſhe granted 
o Edward Acton; that he made his W ill and 
"anna his Wife Executrix, and ſhe made the 
laintiff Executor, and the Church became void h 

te Death of Charlet, wherefore, &c. Bar by 
rowne the Patron, he confeſſeth the Seiſin of the 
il of H. and the Conveyance to Uſes made by 
im ; but ſaith that William the ſecond Son of the 
id Lord Beauchamp, and Henry bis eldeſt Son 


liam was vouch' d, and he wvouch'd the ſaid 
enry, & c. That the ſaid Recovery was to the 


Y 4 ry 


April, 1621. and the ſaid William, afterwards 
| for Life, and died 24 Octob. 1660. whereby 
in of the ſaid Edward Lord Beauchamp, was 
„n of William Duke of Somerſet, was ſeiſed in 
ſail Male, and ſuffer d a common Recovery, in 


F bimſelf in Fee; and he granted the next Avoid- 


fer d a common Recovery, in which the ſaid 


ſe of the ſaid William for the joint Lives of bim 
1d the ſaid Henry; Remaider to the ſaid Hen- 
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ry, by Uſurpation preſented the ſaid Charlet, a 
he continued Parſon for fix Months, &c. Where ; 


Sherwin, and he granted it to the Defend: 
Browne, and be after the Death of the (aid Chat 


Appendix. 
ry for Life; Remainder to Arthur Capel and g 
thers for 99 Years after the Deceaſe of the (ij 
Henry, if one Mary Capel ſhould ſo long liv 
That all the ſaid Leſſees died, except the ſaid Af 
thur Capel, whereby he was poſſeſſed ; and [1 N 
ing poſſeſſed, Duke William, Son of the ſuid Hei 


the ſaid Duke William was ſeiſed in Fee, 4 
died ſeiſed, and it deſcended to Elizabeth | 


Siſter and Heir, and ſhe granted the next þ 


voidance to Sir Herbert Evans, and he grant 
it to Chandler, and he granted it to the Defend: 


let preſented the Defendant Sherwin, and then 
traverſeth the Seiſin in Tail of William Dukel 
Somerſet, Grandſon and Heir of William Dil 
of Somerſet. RE 

The Plea of the Incumbent was all one with il 


Plea mutatis mutandis, ſave that in his Plea f 


ſaid Traverſe was omitted. Demurrer t | 


ſon of the Traverſe, Demurrer general to the "i 
of the Incumbent, I 


This Caſe hath not been yet argued, af 


therefore I will not make any Obſervatiq 
_ thereon ; but only that there is a gr 


Prolixity in the Count: For after it 


thereby alledg'd, that Edward Earl of H 


Council with the Defendants in this C2 


the Remainders over are expreſt at lary 


better if they had been conciſely expreſt 


ford was ſeiſed for the Term of his Life, 


which was not neceſſary; but it had be 
theſe Words, viz. Remaneria inde modo & | 
ma præantea limitat' ſpectan', or by Words 
that Effect. I and ſeveral others were 


wh 
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which is another Reaſon that no more is 
ſaid of it. | | 


a. — 


6 IP 


Routh & Ux' verſus Weddell. 
= Hill, 2 Anne Reging. Rot. 365. C. B. 


EBT on Bond, Plea of Privilege as an At- 
torney of the Common Pleas. Replic,, 
That for five Years before the Original he had not 
proſecuted or defended any Suit. Demurrer as if 
the Plea had been pleaded in Bar, Joinder in 
Demurrer as to a Plea in Abatement of the Writ. 
Two Exceptions were taken to the Plea 
by the Plaintiff's Council. 
1. That it was not therein alledg'd, that 
the Defendant at the time the Action was 
brought againſt him, 
whoſe Suits he then proſecuted or defended ; 
for the Reaſon of the Privilege is, that he 


ought to be attendant on the Buſineſs of his 


ents ; and when the Reaſon of the Pri- 
vilege ceaſeth, the Privilege ought to ceaſe 
alſo: And to prove that it ought to be fo, 
'twas alledg'd that in Raſtal Ti' Privilege en 


had any Clients, 
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fo. 1664. 


fo. 1666. 


Attorney, 1, 2, 3, 6, 8, 9. which are Prece- 


dents of Habeas Corpus to diſcharge Attorneys 
of C. B. from Arreſts by Proceſs of other 


Courts. The Privilege for Attorneys of C. B. 


is recited to be, dum aliqua Negotia in eodem 
Banco proſequant wel defend”, and therein it is 

alledged that the Attorney who proſecutes 
the Writ then proſecutes and defends ſeveral 


Suits, and that is a great Authority that it 


\ ought to be ſo alledg'd in a Plea of Privilege, 


and that it was ſo pleaded in Camfield and 
Warren's Caſe, Paſcb. 12W, z. C. B. antea 243; 


2 1 4 2 
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And there was great Reaſon it ſhould bs | 
ſo, for otherwiſe a Multitude of Perſons, } 
whe never deſign to attend the Office of an 
Attorney, purely for the Benefit of the Pri- 
vilege would procure themſelves to be At- 
torneys. And the Caſe here is the more 
ftrong by Reaſon the Defendant by his De- 
murrer hath confeſs'd, that he hath no Cli. 
ents, and that he hath wholly relinquiſh'd ? 
his Office of an Attorney. , 
2 Except. That the Cuſtom as it is alledg'd } 
in the Plea ts, Quod nullus Attornatus, & c. com. 
pelleret ad reſpondend & . whereas it ought al-. 
ſo to be alledged, nec d tempore quo, Oc. compeli 
conſue vit, and ſo is Raſtal Tir” Priviledge en 
Attorney, 8, 9. for otherwiſe it is a Cuſtom in 
feeri, & non in facto; whereas Uſage in Fact 
is eſſential to every Cuſtom, and for that 
fo. 1667. theſe Caſes were cited, Mo. 123. 3 Cro. 392. 
Browne and Foſter's Caſe, Stiles 477. Yatcs's 
Caſe, 1 Lev. 262. Wilmot and Nixon's Caſe, 
JJV 2 
But notwithſtanding the Opinion of the | 
Court was, that the Plea prima facie was 
good, and that it was not avoided by the 
Replication; for as to the firſt Exception it 
was ſaid by the Court, that as long as he 
remain'd an Attorney of Record, he ought 
to have the Privilege of an Attorney, and 
if he was unfit to continue an Attorney of 
the Court, the Court ought to have been 
mov'd to put him out of the Roll. And as 
to the ſecond Exception, it was ſaid, that 
the Court would take Notice of. the Privi- 
lege of the Attorney of the Court, and there- 
fore the Cuſtom need not be ſo preciſely 
alledg'd as other Cuſtoms ; and Judgment 
was given for the Defendant. 
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Appendix. 


Note, That in the Declaration in this Caſe 
the Words per ſcriptum ſuum obligator are omit- 
ted, but no Notice was taken thereof ; and 
if it had been, no Advantage could have 
been taken thereof on the Demurrer here, 
according to the Caſe of Bellaſyſe and Heſter, 
antea 675 

In the Caſe of Sir William Courtney v. Sir 
Richard Greenvill, Cro, Car. 209, there was the 
like Defe& as in the Caſe here, and the De- 


fendant C. crav'd Oyer of the Condition, and 


pleaded Payment, which was found againſt 
him, and yet the Plaintiff had Judgment, 
which was affirm'd on a Writ of Error. 


THE 


711 


888 
72 n 
88 


* 
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Abatement. 
T Adminiſtrator, 2, 6, 7. 
Videq Variance, 1. 
L Outlawry, 1, 4. 


Xecutors in a Count in Quare Impedit on a Di- 
ſturbance in the Life of the Teſtator conclude, 
in nunc retardation” execution” Teſtamenti ; and the 
{ Writ was abated for that Cauſe. Page 1 
2. By Outlawry after Imparlance 3 
3. Debt againſt an Adminiſtrator; the Defendant, 
mer Oyer of the Writ, pleads that it is teſted before the 
letters of Adminiſtration, good Plea 4 
4. How to plead a Miſnoſmer in the Defendant's Chri- 
lian Name es „ 
5. How to plead ſeveral Tenancy in Abatement 7 
6. In Aſſumpſit againſt an Executrix, ſhe pleads her 
Ieſtator was alive at the time of the Writ purchaſed 8 
7. If the Writ, on Oyer, appears to be brought be- 
bre the Money is due, it ſhall abate, tho' other Matter 
e pleaded in Abatement 10 
8. Plea in Abatement by Excommunication by the 
Wes Delegate, not well pleaded, and for what Rea- 
Ins | Dy OY | 10 
9. In 


The TABLE. _ 

9. In Debt againſt an Adminiſtratrix, ſhe pleads; 
that ſhe is Adminiſtratrix durante minori ætate, 8&c, 11 
10. Coverture cannot be pleaded in Bar, nor after an} 
Imparlance, 1 Þ-4 ibid. vide 702 
11. Plea to a Scire Facias, on a Recognizance, that 
there were but 14 Days between the Teſte and the Re. 


worn, ill . 1 
12. The Scire Facias dn the Recognizance was quare © 
Execat”, &c. in forma præd, recognit ſecundum formam recus 1 
peration pred ; the laſt Words, Secundum formam Recuperadli , 
tionis pred”, are repugnant and void * 
13. In an Aſſumpſit againſt an Executor, he pleads p 
that he is Adminiſtrator by Letters of Adminiſtratioſ 00 
granted him by the Dean, Cc. of Canterbury, by reaſon} 
of the Suſpenſion of the Archbiſhop, ill; becauſe noi 
ſaid, that the Oy had bona notabilia 12, 
©. If in this Caſe the Defendant ought not to pleady 
that he hath not adminiſtred as Executor, or whether p. 
ought to be ſhewn by the other Side ibid. 36 
14. By another Action pending in 
15. In Debt on Bond by an Executor, the Defens 
dant pleaded, that the Teſtator was an Alien, c. Re 
pflicat, That the Teſtator, at the Time of the making th 1, 
Bond, and ever ſince, was at ſuch a Place in Engl 
by the King's Licence and Protection; Fudgment quil | 
r J ns 
16. Aſſumpſit againſt two, the one cannot plead, H 
%% HS EE ' oy 
17. If Matter in Abatement only be pleaded in Dal 
the Judgment ſhall be final . p. 
18. The Privilege of the Exchequer, pleaded after WF akt 
Imparlance ſalvis | Except” tam ad Breve quam ad Narr u 
not good, aliter if it be ſalvis omnibus Ecept quibuſciſſ nde 
E 3 Co 0," 6 0 
19, The Privilege of C. B. may be pleaded to i 
Action of Debt, qui tam, Cc. on the Statute of 23 HY ot. 
„ 


tap. 8. 


0. De 
4 


The T ABLE. 
20. Debt on Judgment, Abatement by Writ of Error 
in the Exchequer-Chamber, ill. 231 
21. Privilege of the King's Bench pleaded to an 
Action of Debt in C. B. 243 
22. If, in an Action of Debt on Bond, the Defendant 
pleads, that two others were bound, the Plea is not 
good, unleſs it is averd, that one of them is alive 267 
23. In Debt againſt an Executrix, who pleads, ſhe is 
Adminiſtratrix, and doth not traverſe, that ſhe had 
ziminiſtred before Adminiſtration granted, ill 367 
24. Plea in Abatement in a Quare impedit, that the 
Patron was not nam'd in the Writ brought by the King 
on a Title of Simon | „ 
25. Abatement, that the Plaintiff's Title is by De- 
viſe, abſque boc, that it is by Deſcent, is good on a gene- 
ral Demurrer 3 „„ 
26. Whether a Plea in Abatement to a Writ in a 
Perſonal Action, as ro part, is good _ e 
27. The Faults in the Declaration cannot be exa- 
mined on a Demurrer to a Plea in Abatement 675 


28. If it be in the Defendant's Election to plead Out- 
a in Abatement, or in Bar to an Indebitat” Aſſump- 
. 5 683, 684 
29. If Outlawry may be pleaded in Bar after it hach 
been pleaded in Abatement Tt > 
zo. Where on a Plea in Abatement, the Plaintiff 
ſhall have Judgment to recover 3 
31. Declaration on ſeveral Aſumpſits brought by a 
Woman, the Defendant, after Imparlance, pleads, that 


H. D. Replicat, That after the Purchaſe of the Writ, 
he did not take to Husband the ſaid H. D., Et hoc pet, 


of C. B. Replicat?, That for 5 Years before the Original, 
the Defendant had not proſecuted or defended any Suit, 
Oc, | Demurrer and Judgment for the Defendant. - 709 

Accord. 


Wy 
00 


wid. 711 


iter the Writ purchaſed, the Plaintiff took to Husband 


Ge. if this Replication is good 701, 702. 
32. Debt on Bond, Plea of Privilege as an Attorney 


The TABLE. 
Accord. 
I. Where it is a good Bar to an Action 25, 24 


2. Cannot be pleaded in Satisfaction of a Covenant 
not broke, but tis a good Plea in Satisfaction of Dama! 


8 
7 
$ 
Y 


ges on a Covenant broken 1211 
b 1 oo. 
Action. : 

| | nat 

Vide Abatement, 14. * 

| ts x . = 

1. All Perſonal Actions in C. B. ought to be brought"! 
by Original Writ, Original Bill, or by Attachment off 4 
Privilege, and not by way of 2ueritur = * 
Action on the Caſe. , 

[ [ Dilapidations Nute 

Vides Eſcape, 1, 3, 4. Arr. 

L UNuſance, or 


1. Fora falſe Return of a Member of Parliament, in 
ſtead of the Plaintiff who was duly elected 
2. For a Wound given the Plaintiff by the Defen 
dant's mad Bull. Declaration ill for not ſaying, thi 
Defendant fuit ſciens, & c. ) 
3. For negligent keeping of Fire, ec. Declaration il 
for the Strangeneſs and Inſufficiency thereof ili⸗ 
4. An Action doth not lye for the Maſter for beating 

| his Servant, unleſs he hath loſt the Service of his Ser 
vant _ 63 
F. If one brings an Appeal of Murder, retornable! 
C. B. So if a Bill contains Matter, which the Court hati 
no Cognizance of, no Action lieth 49! 


Afi 


1 | 
Action on Stat” and Bar per Stat 
1 Compeſition per tot 

0 vide Limitation of Actions per tot 


1. How to plead the Statute of 21 H. 8. cap. 13. of 
ton Reſidence as to the Commencement thereof 53 
2. The ſhorteſt and moſt ſure Way to plead a Statute 
nade at a Seſſion of Parliament held by Prorogation 54 
3. Some Notes on the Form of Proceedings againſt 
Profternors of Fences of Lands approv'd out of Com- 
nons 35 5 5 57 
4. Some Notes on an Information on the Statute 27 


. 2, cap. 2. called The Teſt-A&t | 69, 61 
5. If an Action lies in C. B. on the Statute 5 Eliz. for 
ing the Trade of a Tallow- Chandler 6, 164 


6. Several Exceptions taken to an Action on the Sta- 
ute of 8 Eliz. cap. 2. againſt an Attorney of C. B. for an 
Arreſt in the Name of another without his Privity or 
. N 66, 67 
7. An Action lies not on that Statute for ſuing a Writ 
FS 5 ibid. 
8. Indebitat aſſumpſit lies not for Money won at "= 
1 | ibid. 
9. What is a good Plea in Bar to ſuch Action by the 
Nute 6 %% Bo ibid. 
10. Debt on the Statute 23 H. 6. cap. 8. for exerciſing 
is Office of Under Sheriff for two Years together. 


| et -:— 00,0 
WY 11. Qi tam, &c. for Recuſancy by Abſence from 
Church. 3 "IF 


12. Conviction by a Proclamation is a good Bar to 
r = ibid. 
13. Debt qui tam for Recuſancy in not coming to 
hurch, ſome Exceptions to the Declaration 72,73 
14. Several Exceptions taken to a Declaration in an 
tion on the Statute 2 V. & 2 for reſcuing a Dine 
| 4815 | 10 


: 


10 IV. z. againſt the Collectors of the Salt-Duty fo 
Nonpayment of the Allowance for Fiſh . 76% 


The TABLE. 
for Rent, and reſolv'd by the Court. 74, G 
15. Action on the Statute 5 & 6 V. & M. and 9e 


Addition. 
1. Where it may be alledg'd with a nuper, Oc. ani 


where not. 
Adminiſtrator, CC. 


{ Abatement, 9, 13. 
Vide! Pleadings, 46, 27. 
L Relation, I. 


1 pleading Letters of Adminiſtration by the Com 
— of a Biſhop you need not ſhew his Authori 
ty, 

4.30 pleading i in Abatement to an Action againſt on 
as Executor, that he is Adminiſtrator, there is no nee 
to ſhew the Letters of Adminiſtration. ibis 
3. There is no occaſion, in a Declaration againſt a 
Adminiſtrator, to ſhew Letters of Adminiſtration we 
granted to him, and what Authority he hath, other 
wiſe if an Adminiſtrator is Plaintiff. 10 
4. One is Adminiſtrator till another ſhall attaint 
Age of 21. If the Adminiſtrator brings an Action 2 
pending the Action the other comes of Age, if the Plat 
tiff may proceed further. 12 
"Wi Adminiſtration granted durante abſentia of anothe 
is good. 1 
And on the Return of the next of Blood, Paymeg 
of a Debt to ſuch Adminiſtrator before Notice i is g00( 
12 

And altho' it may be Actions Wundt by ſuch Adm 
niſtrator ſhall be abated by the Return, yet Actions: 
gainſt him are not abated, but ſhall be continued again 
the rightful Adminiſtracor, = 1 


_ py" 
- 


Te TABLE 


6. If an Adminiſtrator till an Infant Executor attains 
I, 1525 Judgment, and then the Executor attains his 
l Age, he ſhall have a Sci fa? &c. wid, 

7. It an Adminiſtrator hath Judgment, and the Letters 
Rain r ation are after revok'd, the Defendant ſhall 
we an Audita Querela to prevent Execution. ibid. 


8. So if the Defendant is actually in Execution he 
hall have an Audita Querela. ibid, 


9. Adminiſtration granted by the Biſhop of _—_ is 
id as to a Judgment at Weſtminſter. 

10, How to plead the granting of Adminiſtration by 
Peculiar, 

11. Adminiſtration granted by the Archbiſhop of 
mnterbury out of his Province is good. "99 
12, If an Adminiſtrator during Minority, &c. brings 
Action and doth not aver that the Infant is within 
ge, if the Defendant pleads in Bar, the 1 
thereby made good. 

13. In Debt againſt an Adminiſtrator on Bond with 


It paid ſuch a Debt on Bond due from the Inteſtate. 
363, 364 
14. Adminiſtration wie to the Death of the Inte- 
te, 430 
15. Adminiſtration granted by the Prerogative Court, 
here the Inteſtate hach not bona Norabilia i is not void, 


Alien. 


Vide Abatement, 15. 


Amendment. 


1 


ondition according to the Act concerning Inteſtates 
lates, it is no good Breach that the Defendant hath 


t voidable. e e a0 


pg Anger rg. = 
r 


i. If in Debt on Bond againſt an Heir the Words ch. 
Hæredes meos are omitted, tis amendable, 187, 188 
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11 . and it appear'd by the Defendant's Plea that there 
was an Imparlance to Octab. Hill. before, and it did no 


was given to amend the Record and make it agree with 
the Fact of the Caſe. e — 


5 unquam poſtea 


good 


The TABLE. 


2. In an Action on Aſumpſit, the Record was of Paſt} 


appcar that chere was any Continuance from that Tern 
to the ſaid Eaſter Term. But the Court being inform 
that the Declaration was of Mich. Term before, Lea 


Apprentice. 

Debt on Bond for the true Service of an Apprenticy 

| 15 
Arbitrament. 

Vide Computation. 


1. Where and what Award is a good Bar to an N 
ction i 2d. 
2. An Award is made to pay ſo much on the Delir 
ry thereof, it is a good Breach to ſay that he did 
pay on the Delivery of the Award, without ſaying Wie 
3. If the Submiſſion be conditional, and mutual R 
leaſes (inter alia) are awarded, which are void becau 
they extend beyond the Time of the Submiſſion, yet 
other Matters are awarded to each Party the Aware 

VVV ** „„ 

4. Where the Plaintiff muſt aſſign a good Breach 
his Rep.ication % 193, 1 
5 An Award that all Suits between the Parties or: 
other on their Behalf ſhall ceaſe, and that the Delt 
dant ſhall pay the Plaintiff 5 J. towards his Charges at 

and the Apothecatys Bill, is a good Award 196,1 

6. Debt on a Submiſſion-Bond; Ita quod the Aw: 

be made in Writing, or by Parol, before two Witnelſß 14 

Bar by no Award made, Replic” That the Umpire nie m 


Te TABLE 


n Award ore tenus, but it is not faid before two Wit 
geſſes, and therefore ill. 199, 200 
7. That the Deſendant ſhall pay to the Plaintiff 12 J. 
ach a Day, and that the Defendant abduceret Equam & 
lam ſuzm infra unam ſeptimanam a præd Georgio (the 
Plaintiff) is a good Award ibid. 
8, Where an Award ſhall be made good by a Recital 
herein | 201 
9. An Award made by an Umpire elected by the 
\rbierators during the Time they had to make their 
x $000 ĩ /c 202 
10. An Award is to pay ſuper vel ante ſuch a Day, and 
he Breach is thus aſſign'd, viz. that he did not pay /e- 
ndum formam & effectum arbitrii, yet good 203 
11- A Submillion to an Award with an Ita quod fiat be- 
de ſuch a Day is conditional as well to the Time and 
latter alſo, as if the Award had been Ita quod fiat de 
mi ſis before ſuch a Day 204 
12. An Umpirage, 1. That all Actions, &c. ſhall 
caſe; 2. That the Defendant ſhall pay to the Plaintiff 
. 15 5s. 3. That the Defendant ſhall deliver to the 
aintiff certain Goods by Name, and among them 
iree Boxes, and ſeveral Books (without naming them) 
That the Plaintiff ſhall deliver to the Defendant ſe- 
ral Goods by Name; 5. That if any of the Goods are 
Mt, or miſlaid, then the Parties to pay the Value 
tereof to be apprais'd by the Umpire and the Arbitra- 
IIs, and that the Parties ſhall execute mutual Releaſes; 
lis is a void Award (the Submiſſion being conditional) 
cauſe the Award of the Delivery of the Books, with- 
t alledging them to be in the Boxes, was uncertain 
d void, and therefore void in the whole 205 vid. 68r 
13. If the Reſervation of the Power to value the 
ods as aforeſaid, was a miniſterial or a judicial Act, 
d by Conſequence the Umpirage void, and as to that 
tre was a difference of Opinions 205 
14. Submiſſion to the Award of two Arbitrators to 
made under their Hands and Seals, &c. Bar, by no 
2Z 3 Award 


1 


ys 
I; 


the Arbitrators make an Award between A and E. of th 
one part, *nd C. of the other part, and make no Awar 
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Award made. Replic, that the Arbitrators by their Wi 
ting indented arbitrati fuer &c. good Award, it bein 
ſaid ready to be deliver'd under their Hands and Sex] 


| | 207, 20 I 
15. Whether an Award ſhall be good by Reaſon Mofa 
Remedy in Equity 5 217, 21 
16. Whether a thing awarded to be done to a Stran 
ger to the Submiſſion ſhall be good ks ibi 
17. Whether an Award ſhall be good altho' a Releaſ 
is awarded whereby the Submiſhon-Bond will be dif 
charg'd 2004, 2 1 
18. An Award that the Defendant ſhall pay to thMCo 
Plaintiff 50 J. pro Cuſtag' ſectæ, & c. and ſhall (at ſul 2 
Time and Place as the Plaintiff ſhall appoint) make brit 
publick Confeſſion, &c. and that the Parties ſhall cheMin t 
give mutual Releaſes; This is a mutual Award, the 
void as to the Confefflon — 680, 68 
19. An Award that the Defendant ſhall pay to thi 
Plaintiff ſo much Money on ſuch a Day, and that of 
Payment thereof the Plaintiff and Defendant ſhall girl 
mutual Releaſes, altho' another Perſon was Party tM 1 
the Submiſſion to whom nothing was awarded, and th Pa: 
Submiſlſion was of all Controverſies between the Parti - 
or either of them, is good 5 TT 695, ni 
20. Aand B. of one part, C and D. of the other pati B0 


ſubmit themſelves to Arbitrators, &c. Ita quod, &c. and 
D quca, 


between C and P. it is not good, becauſe the Submiſiiot 
was conditional, and it is recited in the Submiſſion tha 
there were Controverſies between all of them, ae 
where the Submiſſion is nor conditional 690 

21. If a Submiſſion is by three, Ita quod it be mad 


between the Parties, or any of them ; an Award between Y 
one of them is good, otherwiſe without ſuch Words 6% PI 

3 | 

1 85 AL 
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=_ Aſſets. 


1. Whether a Reverſion ſhall be Aſſets in the Hands 
of an Heir, to charge him with a Debt on Bond 186 


n Aleaner. 


1 Vide Baron and Feme, 2, 


1. Covenant will not lie againſt him for a Breach of 
Covenant in the Time of the Aſſignor 127, 128 
all 2. If an Aſſignee of a Reverſion on a Leaſe for Years 
brings Debt for Rent, he ought to be named Aſſignee 
r 172 


Aſſumpſit. 
Vide Bill f Exchange, Compoſition. 


1. Indebitatus aſſumpſit doth not lie for Money won at 
paſſage ho 5 67 

2. On an Agreement that if the Plaintiff would Pro- 
mile the Defendant to maintain a Baſtard begot on the 
Body of the Plaintiff's Daughter, &c. by one Y. and 
would not proſecute him, he would pay the Plaintiff ſo 
much, Oc. adjudg'd that there was no need to aver that 
he Plaintiff had promiſed, &c. by reaſon of the mutual 
Promiſes alledg'd in the Count to perform the Agree- 
ment 55 g 5 —— oo 

3. In conſideration that the Plaintiff had promiſed 
that he would permit the Defendant to collect and re- 
ceive to his Uſe the Tyths of ſuch a Meadow for 6 
Years then laſt paſt, the Defendant promis'd to pay the 
Plaintiff ſo much for each of the ſaid 6 Years ; in an 
Action on this Promiſe it is not requiſite to alledge a 
ſpecial Requeſt e 80, 81 


Z 4 = 4. Narr 
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4. Narr, on an Agreement concerning the Purcha 
of Houſe, Cc. by the Defendant of the Plaintif 
2. u in Conſideration that the Plaintiff had convey 
Meftnage, Cc. to the Defendant for 135 J. ſuper ſe 4 
«r//t ,vithout laying what Perſon aflum'd, and yet god 
3 82.8 

5. inan Action there were ſeveral Promiſes alledz! 
anc the ſecond Promiſe was, That, in Conſideratio 
chat the Plaintiff had fold the Defendant ſeveral Goo 
for 6; /. 12 5. 6 d. ſuper ſe Aſſumpſit, without ſaying, thi 
the Defendant promiſed, &c. After a Writ of Enquir 
of Damages retorn'd, theſe Exceptions were taken ti 
the ſecond Narr'; 1. That no Place was alledg'd wher 
that Promiſe was made; 2. That no Conſideration wi 
alledg'd for that Promiſe ; 3. That it was not alledgd 
that that Promiſe was made by any Perſon certain; b 
they were all over-rul'd _ 84,8 


— 8 Mo 


6. Indebitat Aſſumpſit againſt an Executor, he pleade 
non Aſſumpſit within 6 Years. The Plaintiff replied, th: 
he was within Age, &c. and had Judgment on Demutte 
7. Vide many good Cafes and Differences taken wher 
an Averment of HET an on the part of the Plain 
tiff in Aſumpſit or Covenant is requiſite, and what is 
good Averment „ 5 89, C 
8. In Aſſumpſit brought by an Executor. Bar, non 4 
ſumpſit within ſix Years. Replic', That the Teſtate 
ſued out an Original in Treſpaſs. Quare Clauſum fri 
the Defendant rejoin'd, That the Teſtator was the 
dead „ 96,9 
9. The like wherein a ſpecial Original on the Ca 
brouglit by the Teſtator, is alledg'd ; vide & nota th 
Reſolution of the Court therreon — 99, 10 
10. In Conſideration that the Plaintiff would pay tl 
Defendant ſeveral Pieces of hammer'd Silver-Mone 
being the Coin of this Realm, amounting in Numbe 
and Tale to 300 l. the Defendant, 3 June, 1696. pi 
mis d tp pay the Plaintiff 3001, in New Mill'd Siu 


Engli 


tor hath perform'd it, and conclude, Et fic the Bond 


and ſhall bind 4. 


1 

Engliſh Money, and 4 J. 105. in each 100 J. for Intereſt, 
at the End of 8 Months, &c this is not Uſury 101, 102 
11. In Aſſumpſit brought by an Aſſignee of the Com- 
miſſioners of Bankrupts, the Proceedings of the Com- 
miſſioners need not be alledg'd at large 102, 103 
12. If the Breach muſt be laid as the Promiſe is ibid. 
13. C. was indebted to B. and A. in Conſideration 
that B. will accept him for his Debtor in vice & loco. 
B. promiſes to pay, if good & 473 
14. Narr on five ſeveral Promiſes. Bar, That the 
ſeveral Cauſes of Action did not accrue, nor did any of 
them accrue within ſix Years, &c. Replic', That the 
ſaid ſeveral Cauſes of Action, or ſome of them, did ac- 
crue within 6 Years. Demurrer, with Cauſe that the 
Replication had departed from the Declaration. Fudg- 
ment for the Plaintiff, quod nota, 685 
15. If in an Aſſumpſit againſt an Executor, he pleads 

a Bond in Bar, the Plaintiff may either reply, that the 
Condition was to do ſuch a Thing, and that the Teſta- 


was kept on ſoot to defraud, ec. or may omit the Con- 
cluſion, and rely on that which is in itſelf the apparent 
Fraud, at his Election. e 700 


Attachment. 


1. On an Attachment ad reſpond out of an Inferior 
Court, Goods of a great Value can't be attacht 615 


*$ 


Attornment. 


1. 4. Leſſee for Life, Remainder to B. for Life, the 
Leſſor grants his Reverſion, and B. attorns, it is good 
5 „ 279 


Averment 
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Averment. 


3 Aſſumpſit 2.11. | Quare Impedit, 3. 
Vide J Pfades 1, Ti 3.5 2 * 


1. A Plea in Abatement, without Er hoc parat“ eſt ve. 
rificare, is a Fault in Form only 10, II. wid. 619 | 
2. Where an Averment of Performance on the Plain. 
tiff's Part in his Count in Aſumpſit, Debt or Covenant, 
is requiſite and what is a good Averment 89, Cc. 177, 
5 | 5 

3. In an Action for an Aſſault, &. Bar, by Judg- 
ment and Execution againſt another joint Treſpaſſer 
pro Inſultu, & c. præd', this Word (Prædict') is not a ſuf. 
ficient Averment; but there ought to be an expreſs 
Averment, that it was the ſame Aſſault, Cc. there be. 
ing a Variance of Time between the Records 411, 412 
4. If it be neceſſary in a Count in a Quare Impedit, | 
by Title of Simon), to aver, that the Church was a Be- 
nefice with Cure = e N 449 
5. What ſhall be a ſufficient Averment by Implica. 
tion of the Life of a Man 510 
6. If it be neceſſary to aver the Life of any Iſſue in 
Tail, Cc. | | = „„ vie 
* #7. Whether an Averment, that it is eadem Tranſpreſſi, | 
c. Will ſupply the Want of 2 Juſtification of a Treſpaſs 
for the whole Time in the Continuando, 552 — Or other 
Defet © jo” ee 027 0 


Ancient Demean, 


1. Fines may be levied in Ancient Demean, but not | 
ne,, gort 
2. Such Fine makes a Diſcontinuance, but is not any | 
Bar JJ og „„ RD 
3. Such Fine is good, though the Fine is in Placito | 
Convention, Cc. and the Cuſtom to levy them is on | 
writ ot Right Clole, ibid. & * | 
3 4. 


— n 22 


The TABLE 


4. If Tenant in Tail levy a Fine in Ancient Demean 
ſur conceſſit for three Lives, without reſerving the ancient 
Rent, and after levies a Fine to another to the Uſe of 
himſelf and his Heirs, with Warranty ; yet there is but 
2 Diſcontinuance for the three Lives, and the Heir in 
Tail ſhall have 20 Years after the Determination of that 
Diſcontinuance to make his Entry 302, &c. 


Audita Querela, 
Vide Adminiſtrator, 7, 8, 


Authority. 


1. Where it muſt be ſtrialy purſued 624 


Youre — Y — e as 


B. 
Bail. 


r. A Scive facias doth not lye againſt the Bail, till a 
11 C#' Sa' is ſued out againſt the Principal, and a 
non eſt inventus return'd thereon = 532, 533 


? Bankrupt. 


1. In a Declaration in Aſſumpſit brought by an AC. 
ſignee, of the Commiſſioners of Bankrupts, the Pro- 


ceedings of the Commiſſioners need not be alledg'd ac 
n 4 C 
2. Debt by an Aſſignee, Cc. by a ſecond Commil- 
ſion. Exception to the Count, 1. That it did not ap- 
pear, that any thing was done before the Aſſignment 


to the Plaintiff; 2. That it did not appear, that the 


Bankrupt was indebted 1901. &c. 3. That it was not a- 


verr'd, that the Creditors were not ſatisfied before the 
TE | ſecond 


—— — 
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3. A Plea of Bankruptcy ill, becauſe it did not aver 
the Bankruptcy at the Time of the Petition exhibit- 


Te 1 $33 


Baron and Feme. 


Devaſtavit, 1. 
Vide 7 Rr * ; 


1. That Baron and Teme were poſſeſſed of a Term in 
che Right of the Feme, is the true Pleading 429 
2. Lind is demiſed to 2 Vene joe, babend? to her, her 


che Husband is Aflignee within the Word Aſſigns in 
the Leaſe. i 370, $72 


4 


Baftardy. 
Vide Aſſumpſit, 2. 
Bilaw. 
Vide By- Law. 
Bill of Exchange. 


1. Count in Aſſumpſit on a Bill of Exchange; theſe 
Exceptions were taken ; 1. That the Cuſtom is laid at L. 


_ cept”, That che Acceptor ig to pay the Bill ſecundum ac- 
ceptation ſuam; and the Bill don't mention any Time; 
nor is it alled gd, that the Defendant accepted the Pill 


2. Count in Aſſumpſit on a Bill of Exchange, which the 
Defendant accepted, to pay it in a Bank-Bill, anc not 
F 5 otherwiſe. 


ſecond Commiſſion; 4. That it was not alledg'd, that 
the Defendant had Notice of the Aſſignment. Fude- } 
ment pro Quer | „ T0; X61, Er. 


Executors and Aflignees; ine takes Husband and dies; 


and the Bill is drawa bv one at S. ſed non allocat'; 2. Ex- 


to pay it immediately, or at any Time certain 82, 833 


ay 


"ww. OA 


The T ABLE. 


otherwiſe. Breach, That the Defendant delivered to 
che Plaintiff a Bank-Bill, in which he had no Property 
or Intereſt, &c. Except thereto ' 5. "03s £02 
3. The ſecond Indorſee brought an Action againſt 
the Drawer, and had Judgment, and afterwards and 
before Execution, he brought an Action againſt the 
Indorſor, and adjudg'd that it lay 362, 363 
4. Count on à Bill drawn by a Merchant of Venice on 
à Merchant of London, where the Cuſtom is alledg'd, 
That if the ſecond Indorſor pay the Bill to the ſecond 
Indorſee, that then the ſecond Indorſor ſhall have an 
Action againſt him to whom the Bill was directed, and 
had accepted it, and had not paid it 365, 366 
F. Count on a Bill againſt the Drawer, which the Plain- 
iff had paid pro honore of the Indorfor ; in which it is 
alledg'd, that two Bills of the ſame Effect were drawn, 
and the firſt accepted ; but was afterwards proteſted for 
Non-payment. Judgment for the Plaintiff in B. R. was 
reversd in Cam” Scaccar, becauſe the Cuſtom (as it was 
alledg'd) was made to extend to all manner of Per- 
ſons %%% os 368 
6 Count on a Bill of Exchange directed to the Defen- 
dant to pay to the Plaintiff 10 J. infra 10 dies poſt Viſum 3 
and the Original was brought the 10th Day, computing 
the Day of Sight for one of them; and yet Judgment pro 
Qu op? | | DR | | | | 67 2 
7. Whether it be a Fault in a Count on a Bill of Ex- 
change, that it is not alledg'd, that the Defendant ra- 
tione Premiſſor dewenit onerabilis 


A 675 

8. If an Indebitat Aſſumpſit lies on a Bill of Exchange 
VVV . 8 678 

9. Debt doth not lye on a Bill of Exchange ibid. 


Breach. 


Debt on Bond by Baron and Feme, to execute 2 
new Bond to the Feme Plaintiff. Breach, That the De- 
fendant had not executed to the Feme Plaintiff dum Sola, 


The TA FL E. 


or to the Plaintiffs after their Marriage, the new Bond, 


this Breach is ill 145, 146 


By-Lau. 


Vide Notice, 4. 


I. By-Law, That if any of the Common- Council 
ſhould voluntarily reſign, &c. that he ſhould pay 10 J. 
Cc. if good; and how to plead ſuch Reſignation 141 
2, A By-Law, That no Perſon, not being a Free- | 
man, &c. exerceret his Art, &c. within the Borough, this 
3 

3. By-Law, That Yearly, at ſuch a Time, the Ma. 
ter and two Wardens ſhould be elected, &c. and that 
then they ſhould provide a Dinner for the Maſter and 
Brotherhood, Cc. That if any Brother ſhould be abſent, | 
he ſhould pay ſuch a Proportion to the common Stock | 
as the Maſter ſhould pay to his Dinner, on Forfeiture | 
of 35. 44. with Power of Diſtreſs, good; but the For- 


By-Law is ill 


feiture is not incurr'd without a preciſe Demand of the 
Sum paid by the Maſter Kr 


th. 


Mb. 
— — 
20 — 


C. 


Ho Colour. 


1 W HEN one juſtifies in Treſpaſs as Servant, he | 
| need not give Colour to the Plaintiff, ße; 


0 Cummon. 
Vide Traverſe, 3. 


1. One may preſcribe for Common in a Foreſt for 
Sheep in the Fence- Monts 332, 33. 
2. One cannot preſcribe for Common in à Foreſt 
A 5 r 


556, $57 | 


32 
3. The 


0 


co 


The TABLE. 
z. The Lord of a Common cannot put in the Beaſts 
. = 39, 40 
4. If the Plaintiff in his Count alledges only, that 
he cannot have his Common in ſo beneficial a Manner, 
Fc. the Sufficiency of Common is not traverſable ibid. 
5. The Lord of the Soil may put in, Cc. as well 
Beaſts of Warren as other Beaſts 1 8 = 
6. If one Commoner may diſtrain the Cattle of an- 
other Commoner, who hath ſurcharg'd the Common 

= . 519 

7. A Preſcription is for Commonable Cattle; and it 
is not averr'd, that the Cattle which were put in, & c. were 
Commonable Cattle, or what Cattle they were; if 
good | | | 620, 621 


Common- Recovery. 


1:1.3 Remainder, 2, 3. 
Vide? pew! 6. e 


1. It ſhall be intended, that there was a good Tenant 
to the Precipe, till the contrary is ſnewn 654, 655 
2. If it be not ſufficient in pleading a Common-Re- 
covery, to ſay, that a Writ of Entry, &c. was ſued out 
againſt ſuch Perſons, then Tenants of the Freehold 656 


Compoſition. 


(Releaſe, 1. ] Notice, 7. 
85 vide Traverſe, 4. 1 „ 


Tender, g. 


1. How to plead a Compoſition, in which there is 
this Proviſo ; viz. That the Defendant, within two 
Months, affign'd and ſecur'd to the Uſe of the Credi- 
tors, all the Profits of the Tythes of the Rectory of S. 
Prout per Cyncil erndit” in lege deviſat foret n 


— 
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Computation. 
Vide Bill of Exchange, 6. 


1. If a Submiſſion to an Award is, Ita quod it be made 
6 Days after the Submiſſion, the Day of the Award is | 
to be taken incluſive ; fo that if the Award be made 
the Day of the Submiſſion, it is good 677 


Concord. 
Vide A cord 
Condition. 

Vide Pleadings, 21. 


1. What Words will make a Condition Precedent 183 
2, What will make a Condition againſt Law, and 


what will not 


Continuance. — 


1. What Matters may be pleaded after a Continuance, 
and how, and where pendente breve ; many Caſes 479, | 
is 1 8 480, Cc. 
2. Whether a Continuance in an Inferior Court may 
be ad proximam Cur', or Proceſs retornable ad proximan | 


394, Ge. 


Cur 
Coparceners. 


Vide Partition & Parceners. 


1. Count on Articles between A. of the one Part, and 
Baron and Feme of the other Part, for the Exerciſe of the 


Trade of a Man's Taylor, between A. and the Feme for 
4. Years. EE 397 
2, 


Ly 


1s | 
e 
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2. In this Caſe it was agreed, that the Trade ſhould 
he uſed in the Husband's Houſe for the Space of Four 
Years ; and the Breach aſſign'd Was, that the Husband and 
Wife did not permit the Plaintiff, &c. without ſhewing 
how he was hinder'd, and yet good „ 
z. Another Covenant was in this Caſe, That no 
Debt ſhould be contracted by one without the Conſent 
of the other. Breach, That the Defendant the Husband 
had contracted ſuch a Debt without the Plaintiff's Con- 
ſent, and that the Defendant was ſued and confeſs'd the 
Action without the Plaintiff's Conſent, and the Plain- 
iff's Good were taken inExecutions ; and a good Breach, 
tho *ewas objected that the Plaintiff had Remedy by an 
Action of Treſpaſs 15 ibid. 

4. Another Breach was, That the Defendant and his 
Wife had not uſed their Endeavours to transfer their 
Buſineſs in the ſaid Partnerſhip and the Cuſtomers, to 
the Plaintiff, & c. according to the Covenant for that 
Purpoſe.; to which the Defendants pleaded, that they 
vere not requeſted, an ill Plea „„ 

5. Another Covenant was, That the one ſhould not 
detain from the other the Books of Account, &c. Breach 
aſſign'd that the Defendant's Wife, at ſeveral times af- 
ter, had taken out of the Plaintiff's Poſſeflion diverſe 
Books, & c. Bar, that the Plaintiff from time to time, &c. 
had and might have had the Inſpection and Peruſal of 
the faid Books, Cc. by himſelf, or by one F. thereto 
1 without any detaining of them, &c. * 

lea 18 | | 5 | Ie 


Copybold. 


ſ Common, I, 2. 


| Vides Pleadings, . 
: LSeiſin, 3 


1. What Forfeitures are deſcendible to the Heir of the 


bd 318 


A a 2. What 


not good 
but ſuch Cuſtom is not control'd by the Statute of! 
Car. 2. and therefore in ſuch Caſe the Father of ſuch In 


F. It is repugnant to ſay, that Lands are Copyhold 


and Burgeſſes, by a new Charter their Name is chang' 
which is put in Suit againſt them by their old Name 
well ſued 


their Heirs and Succeſſors ſhould be quit of Toll per tot 1 


The TABLE. 
2. What Forfeitures are a Determination of a Copy 
hold Eſtate | | | 311 
3. Pleading that Lands were dimiſ! &c. per Copis 
Rot Cur without ſaying ad voluntat Domini, and that 
Leſſee for Years was poſſeſſed (without thoſe Words)! 


3 N | 473, 47 
4. The Lord of a Copyhold Manor can't Fl 10 


Cuſtody of an Infant Copyholder without a Cuſtom 


fant can't diſpoſe of the Cuſtody of ſuch Infant 49 
and yet are deſcendible 557, 551 
Corporation. if 

1. The old Name of a Corporation is Mayor, Maften or 
and by this Name a Mayor de facto, & c. make a Bon 


with an alias di, the Bond is good, but they are not 
wy 3 | 1:88, 189, G 
2. E. 3. granted to the Burgeſſes of T. that they an- f 


Anglicm, Afterwards the Bailiffs, Burgeſſes, &c. of 7 
by their Deed enroll'd, ec. ſurrender'd to Fac. 2. al 
their Liberties ; if che ſaid Privilege be deſtroy'd by thalff 
— ooh 3 578, 55M 1 

3. How a Corporation ought to preſcribe when it 
Name hath been chang'd within Time of Memory 63; ; 


Cots. 


1. If a common Informer ſhall have Cofts 69 ( 


Cove. 
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Py Pg | 
1 Covenant. | 
at! | 13, ] 
Accord, 2. | 
1 vide eg Copartnerſhip, 
* 7. Whete an Aitiment of Performance on the Plain: 
c Miiff 's part in his Count is neceſlary, and what is a good 
U Averment 35 
* 2. The Defendant cofonaned with the Plaintiff, that 


in Caſe he ſhould have any Eſtate, &c. in ſuch a Meſ.- 
ſuage by the Plaintiff's Procurement, that he would 
make a Leaſe to the Plaintiff of ſome part of the {aid 
Houſe, Averment, That the Defendant by the Plain- 
tiff's Means had obtain ꝰd a Leaſe of 60 Years. Breach, 
That the Defendant had not made a Leaſe to the Plain- 
iff, but had pull'd down the ſaid part of the {aid Meſ- 
fuage : No Requeſt to make the Leaſe co the Plaintiff 
i Dor 112 
Count on an Indenture of Demiſe of a Meſſuage 
* Lands, &c. in which there is a Covenant for Re- 
pairs, &. Breach, That the Meſſuage, Cc. were 4irut” 
poſtrat” & in Magno Decaſu, Cc. Demurrer to the Count, 
becauſe the Breach aſſign d was too general. Fadgmen 
for the Plaintiff 117 
4. An Exception in a Leaſe chat the Leſfor ſhall have 
ſo many Faggots, &c. doth not amoumt to a Covenant 
that the Leſſee ſhall provide them 118 
5. An Action of Covenant don't lie againſt the Aſ- 
ſignee for a Breach in the Time of the Aſſignor 128 
"0: What Covenants are reciprocal and what are not 
130, 178, Cc. 180, 181, &c. 
7. Whete Words i in the Prater Tenſe will amount tot 


8. If A and B. agree by Writing cohcerning the Pur- 
* of Lands in F. and afterwards A. covenants with 
. to aſſign to him the Lands in the Writing, in an A> 

| tion on this Covenant B, 74 t ſhow in his Count, * ö 
| 4 2 | $ 


Covenant in preſenti 162 


The TAB LE. 
A. covenanted to aſſign the Lands in F. but the Lang 
in the Writing, and ſhew it, and that the Lands in the 


Writing and in the Declaration are the ſame. 17 
9. A. covenants with B. to aſſign to him or to an 


other whom he ſhouid appoint on the 30 Far. next 1 
100 Shares in ſuch a Corporation, and the DefendanMyen 
_ covenants with the Plaintiff to accept them the ſaid zo 
Fan. and at the ſame time to pay the Plaintiff x100 l. the 
Aſſignment ought to precede the Payment of the 1100], 
0 3 179, 180 1 
10. A. conveys a Meſſuage with the Appurtenance Le. 
to B. and his Heirs, and alſo grants to him Liberty offifou 
Ingreſs, &c. to a Well to draw Water, Cc. and A. cove- Ihe 


nants with B. that he was ſeiſed in Fee of the Premiſſes; - 
it is no good Breach, that A. was not ſeiſed in Fee off 
the Well, for the Covenant that he was ſeiſed in. Fee ca 
of the Meſſuage and Premiſes doth not extend to the 
Well | 3 2232, 233 
11. If a Covenant be that the Vendee ſhall enjoy 
Land without Interruption, and alſo diſcharg'd and ac- 
quitted of all Incumbrances, general Performance is 4 
good Plea CE RL ibi 
12. If one covenants to make further Aſſurance by 
Fine, Feoffment, Recovery, & c. general Performance is 2 
r ä oy 
13. And in the Caſe above, if the Bar had been ill, 
yet the Breach aſſign'd being ill, the Plaintiff ſhall not 
have Judgment os rf... 
14. A Leſſee of a Mill covenants to leave as good 
Mill-ſtones at the end of the Term as were there at the 
Commencement thereof, or to give Satisfaction for ſo 
much as they are worſe, according to the Diſcretion of 
thoſe who firſt view'd them, altho" the Viewers dont | 
agree of the Value, &c. yet if he don't ſatisfy for ſo 
much as they are worſe, the Covenant is broke 263, 264 
15. If one binds himſelf to pay 10 J. or fo much 28 
J. S. ſhall appoint ; if J. S. will not appoint any Sum, 
the 10 J. ought to be paid „ 1 


ind 
the 
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16. If one is bound to make a Leaſe to F. S. before 
Michaelmas, or to pay to him 100 J. and J. S. dies before 
Michaelmas, the 100 l. ought to be paid ibid. 

17. Damages to be recover'd for the Breach of a Co- 
renant to repair, are not forfeited by Outlawry 639,640 


Count. 


x. Count on a Covenant to pay 100 J. for Seven 
Years quarterly, alledging that ſuch a Day 100 /. for 
four quarterly Payments were arrear, ad judg'd ill for not 
e wing when they were due --- 


2. Where a Count ſhall be made good by the Bar 241 
3. Where a Count ſhall be made good by the Repli- 


cation 260, 261 
4. For taking Goods without naming the Quanti- 
ty or Quality, is all | 580 


5. Where a Count ſhall be made good by the Writ 638 


6. Where the Omiſſion of Vi & Armis in a Count in 


Treſpaſs ſhall be made good by the Writ ibid. 


3 . 
1. In the Court of Common Pleas all Perſonal Actions 
ought to be brought by Original Writ, Original Bill, 
or Attachment of Privilege, and not by way of Queri- 


tur | 5 80 
2. Whether a Court-Baron may be held before a 
teward „ 


Cuſtom. 


1. Cuſtom of a Manor that if a Surrendree comes not 
to be admitted on three Proclamations, the Tenements 
xe forfeited ; if good againſt an Infant 300 


2. That there have been 24 Chief Pariſhioners, &c. 
and that on the Death of one of them the others have 
elected another, and that a tempore cujus, &c. the Church- 


Wardens have given their Account to them, and ſo they 


"FA" " 
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tempore cuſus, & c. have been diſcharg'd of any othe 
Account, &c. a good Cuſtom 436, 43 
eit be gocd Pleading to ſay that eo quod ſecund en 
fuctuc NManerii a [eriipore quo, &c. it belong'd tO him, 005 
withour an expreſs Allegarion that within the ſaid Ma 
nor there was tuck a Cuſtom 484, 485, & 
4. itz: be Lord of the Honor uſed to have of ever 
Portgp to whom any Manors, Cc. held immediately d 
{ic oor ſhould come by Deſcent, &c. ſo much, and 
led to diſtrain, &c. and impound within the Ho 
nor, a good Cuſtom; but ill pleaded, and why 5 20, & | 
5. in Fralpals the Defendant juſtified thus, viz. Thau 
the Place where, Cc. is a Place within the Hundred o 
N. called che King's Fee, and Parcel thereof; That in the 
laid Place called, &c. there was a Cuſtom, & c. quod ali 
cui perſona being a Subject, Te, without ſaying (quod bent 
licuit) to dig for Lead in the ſaid Place called, @'. if this 
Cuſtom is well pleaded - $I» 50 
6. Juſtification by a Cuſtom of L. to ele& Officers 
yearly to ſearch for and ſeize bad Bread, and ſend it to 
the Priſons, and ſeveral Exceptions thereto 576, 577! 
7. Cuſtom of a Manor for the Lord to grant cuſtoma-! 
ry Tenements Parcel thereof, by Writing feal'd, or fign'd| 
and not ſeald, Cc. and ſeveral Obſervations thereon! 
= ” 583, 884 
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| Darrame Comtinuance. 


| Continuance, 3 : 
Vide a Adminiſtrator, + 
Keleaſe, 2, 3. 


J. ; OW a Plea of Releaſe puis darr Contin aſter | 
11 Ifluejoin'd ought to be pleaded 463, 479, 15 | 


The TABLE. 


the 2, What Matters, and when and how may be plead- 
d puis Darr Conti” 481, 482 
Days. 
4% Computation 
Vide) Zine, : 


- Death and Life. 
1. Where the Place of the Death or Life of a Man 


ought to be ſhewn : 3 | 8,9 
2. Where the Death of a Man ought to be travers d 9 
WM 3. Where a Man ought to plead in Abatement, that 
the Defendant's Teſtator was in Life (die Impetrationis bre- 
vis, &c.) and not only that he was in Life poſt impetra- 
tionem brevis or au ibid. 


Debt. 
Amendment, 1. 


vide By-Law, 1. 
LMiſnoſmer, 


1. Debt in the Deber & detinet lies for the Value of 100 
Guineas, viz. 107 l. 10 5. 5 176, 177 

2. If it be requiſite to aver that the Guineas were not 
paid in Specie 3 ibid. 

3. Debt lies on a Judgment pending a Writ of Error 
in the Exchequer Chamber 5 „ 


Deeds. 
A Deed defective in Words, and almoſt inſenſible, 
lupplied by the Addition of Words to it, «t res waleat, 
according to the Intent 152,155. 180, 182. 307 to 313 


I. Default. 


The TABLE. 


Default. 
Vide Judgment, 3, 5, 6 


F 1. Definition of it 345+ Definition of ſaving a De 
ault 346 
2. On two Defaults before Iſſue join d Judgment final 
hall be given 5 N 340 
8 And where after the Miſe join d 352, 37 


Defence. 
Vide Pleading, 43. 


1. What ſhall be a full Defence 8 5 
2. Without the Words defend Vim & Injur, and yet 
good on a ſpecial Demurrer 4. vide 452 
-. -$» The want t of 1 it is but Form 675 


e 


1. How Iſſue ſhall be taken, where a Demand on 
Condition of Re- entry for Nonpayment of Rent, &c. i 
pleaded, and the other Party ſays that he was ready to 
Pay, 6... 4.60, 461 
2. If Rent be reſerv'd, Se. with Condition of Re-en- 
try for Nonpayment, and a Demand is pleaded by the 
Space of half an Hour before Sun-ſet, on which Iſſue is 
taken, and the Jury find that the Rent being 7 /. 105, 
was demanded by a quarter of an Hour, Cc. and yet 
good; but they find that the Rent was demanded as due 
at the Time of the Demand, whereas it ſhould be at the 
— before, and therefore Judgment 2gainſt the Plain- 
n 461, 462 
3. Rent is granted with a Clauſe of Diſtreſs on Non- 
payment at Days, &c. exiſt legitime perit no actual De- 
mand is requiſite 85 W 
5 Demurret, 


and aſterwards he deviſed to F his Brother, the whole Re- 


The TABLE. 


Demurrer. 


1. What Demurrers are to be accounted ſpecial De- 
murrers © 2 
2. If the Defendant demurs and don't ſet it down to 

be argued, the Plaintiff ſhall have Judgment 172; 
1 | F41, 586 

3. One may demur to a Writ for any Imperfection ap- 


parent therein after Oyer, and Entry of the Writ on Re- 


cord, as well as for a Variance between the Deed and 


Count whereon the Deed is founded 


Departure. 
x. What ſhall be a Departure 136, 146, 148, 149, 150, 
1 506,655 
Devaſtavit. 
1. Judgment is had againſt Husband and Wife as Ex- 


ecutrix of J. the Wife dies, and afterwards Judgment 
is given to have Execution againſt the Husband; Goods 


to the Value of the Debt come to the Hands of the 


Husband and Wife, which the Husband converts to his 
own Uſe; If the Husband ſhall be chargeable after the 


Death of the Wife | 251 to256 


Dewiſe. 


Vg © Dower, 4. 
Vide : 4 Ll 


1. One deviſeth all the Lands which he hath, or ſhall 
have at the time of his Death, if Lands newly purchas'd 
ſhall paſs | n 


2. A Man deviſed his Lands to 4. his Siſter for Life, 


mainder 


The T ABLE. 
mainder of all thoſe Lands which he had given to his Siſter A, 
but if be ſhall die before his Siſter A. then his Will was, that the 
ſaid whole Remainder and Rewverſion of all the ſaid Lands, 8c. 
given to him, ſhall be to the only Uſe of his three Siſters and their 
Heirs, of which the ſaid 4. was one. The Eſtates devi- 
ſed to J. the Brother, and to the three Siſters, are in 
Contingency ; but the Eſtate deviſed to F. the Brother, 


is an Eſtate in Fee, and not for Life only 294, 299 
3. A Man deviſeth Land to his Son and Daughter 
Equally ro be divided, it 1s not a Fee 297 


4. A Man deviſes his Land to his Wife for Life, and 
after her Deceaſe to his next Heir ac Law and his Heirs 
for ever, proviſo that they pay 100 J. fix Months after the 
Deceaſe of the Wife, as ſhe ſhall appoint by her laſt Will, 
and he charges the Land with it ; the Heir takes by 
Deſcent and nog by Purchaſe 1411 © 216 
5. A Man deviſes Land after the Deceaſe ef his Mo- 

ther, to his Wife during her Widowhood, or till his eldeſt 
Son R. ſhall attain the Age of 21, and then to the ſaid 
R. and his Heirs for ever, paying to his Son L. and his 
Daughter J. 40 l. apiece; failing the ſaid R. to come to 
his Son L. and his Heirs for ever, and failing the ſaid L. 
to come to his Daughter F. and failing R. L. and J. to 
come to his Brother /. and his Heirs for ever. Reſolv'd 
that the Eſtate deviſed to R. was an Eſtate Tail, with 
Remainders in Tail to L. and 7. Remainder over to the 
Brother of the Deviſor 321, 329 


Dulapidati on. 


1: Action on the Caſe for Dilapidation: On De- 
murrer to the Count, the Opinion of the Court was, 
that it was ill, becauſe the Reſignation of the prior In- 
cumbent, which was alledg'd in the Count, was not 
_ alledg'd to be to the Ordinary 1 


Diſceit. 
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The TABLE. 
Diſceit. 


1. If the Tenant caſts an Eſſoin, and the Demandant 
and his Attorney by Fraud cauſe an Entry, that the 
Tenant hath an Attorney, Cc. a Writ of Diſceit will 


w-_ 351 


Diſcent. 
Vide Deviſe, 4. 


Di ſcontinuance. 


17:3, Amendment, 2. 
Videy anos Demean, 2, 4. 


1. A Fine ſur Cogniſance de droit come ceo, &c. for three 
Lives levied by Tenant in Tail, is a Diſcontinuance but 
during the three Lives, and not in Fee or, 305 

2. And ſo it is, if he afterwards during the three 
Lives, levies a Fine come ceo, &c. with Warranty to ano- 
A 306 

3. Count for an Aſſault, Battery, Wounding and 


Impriſonment, &c. the Defendant to the wound- 


ing pleads Non culp' and to the Reſidue of the Treſpaſs, 
Inſult, Impriſonment and Detention (omitting the Bat- 


tery) he juſtifies, it is a Diſcontinuance 384, 385, 


| 8 vide 587, 588 
4. If Husband and Wife are ſeiſed to them, and to 


the Heirs of the Body of the Husband, his Feoffment is 


a Diſcontinuance „ 
5. A. Tenant for Life, Remainder to B. for Years, 


Remainder to the Heirs Male of the Body of 4. It he. 


can diſcontinue the Eſtate Tail 283, 284 


The TAB LE. 
Diſtreſs. 


Vide Notice, 1. 


1. One ſhall not have ſeveral Diſtreſſes at ſeveral 


Times for one and the ſame Rent 649 


2. Where one ſhall diſt rain for Rent-Service by an- 
cient Tenure, Rent reſerv'd on a Leaſe for Years, or a 


Rent-Charge, before the Cattle are levant and couchant 
659 tO 667 

3. Whether freſh Suit be material in ſuch Caſe 661, 

8 664 

4. Where Notice to the Owner of the Cattle, that 
they are on the Land is requiſite — 663, 665 


Double Plea. 


1. If one pleads that another remiſit, relaxavit & conffr- 
mavit to him a Reverſion ; if in the Concluſion he re- 
lies only on the Releaſe, i is not double 124,125,130 

2. The Condition of à Bond was to pay the Coſts of 
ſuch a Suit. Breach, that he had not paid 'em, or dif- 
charg'd the Plaintiff, is not double 146, 147 


"I Dower, 6 


I. A Tenant L. Remainder to B and £ VEN Years, 


Remainder to A. in Tail ; the Wite of A. ſhall be en- 
dow'd 277, 284 | 


2. A Tenant L. Remainder to J. S. and his Heirs du- 
ring the Life of 4. Remainder to the Heirs of the Bo- 
dy of A. the Wife of A. is not dowable 278 

. How Judgment and Execution ſhall be when 2 
Leaſe Y. is Precedent to a Title of Dower _ 285 
4. Bar, That the Demandant's Husband deviſed Lands 

to her durante viduitate ſua, with an Avermege that 1 

| ai 


The TAB L E. 


ſaid Deviſe was in full Recompence of her Dower. 


Dewurrer, Cc. and Fudgment for the Demandant 285, &c, 


Duchy. 
What Things within the Dutchy of L. or County 


Palatine of L. ſhall paſs by the Great Seal, and what by 


the Dutohy Seal, and OG other T hings concerning 
them | 714. Cr. 


A. Ml 


Eccleſiaſtical Matters. 


OW the Proceedings to Sentence in the Preroga- 


3 0 A i HAueclion. 


(YE Trrkeys a are reſerv'd on aLeaſe, or Money in 
lieu thereof, it is ſufficient to alledge, That poſt Electio- 


nem, ©. the Money became due 245 
2. When an Election ſhall diſcend 318, 319 
5 Vile geln. 


Bur) and Emry congealadle. e. 


I, „Nn Tenure leaded to part and Entry into the Re- 
ſidue, is ill Jr fi: | 30 7 

2. How to plead an Entry 5 

z. Whether one may juſtify the Entry into the Houſe 


or Land of another, without his Conſent, to take his 


Goods 


tive Court N to be pleaded . 
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The TABLE. 


Goods,; or the Goods of another by Proceſs 550, 591, 


602, 603 
Eſcape. 


1. Action oh the Caſe for an Eſcape on Mean Pro- 
ceſs. Bar, That afterwards the Priſoner, who eſcap'd 
by the Conſent of the Plaintiff, appear'd at the Day of 
the Retorn of the Writ, &c. Prout per Record of the ſaid 
Appearance. Replic', That there was no ſuch Record 
of the Appearance, &c. by the Conſent of the Plaintiff. 
The Parties amended by Conſent EEE ek 

2, How a Count in an Action on the Caſe for an 


Eſcape of one taken on a Ca. Utl. before Judgment may 


i 42, 43 
3. An Action on the Caſe lies for the Eſcape of one 


be, and yet good 


taken on a Cap. excom', againſt whom a Sentence had 


been ſor Money for Non-payment of Tythes 47,48 
4. In an Action on the Caſe for the Eſcape of one 
taken on Mean Proceſs, the Defendants, Sheriffs of 
L. plead, That the Priſoner was reſcu'd from them. 
Ihe Plaintiff, by Replication, gives a Hiſtory of Mat- 
ter to prove, that the Defendants might have carried 


the Priſoner to Goal. Judgment againſt the Plaintiff 51 


5. The Under-Sheriff takes a Mortgage of a Priſoner - 
taken in Execution on a Ca Sa? for Security of the Debt: 
and thereupon the Priſoner is ſet at Large; the Sheriff 
is remov'd, and afterwards the Priſoner * the Mo- 
c. This is an 

FF 
6. One taken in Execution by a Ca Sa is voluntarily | 
ſuffer'd to eſcape ; yet a Sci? Fae on the Judgment b 
an Adminiſtrator lies againſt him 529 


ney recover'd to the firſt Under-Sheriff, 
Eſcape in the firft Sheriff | 


Te 


it 


+. Debt by an Executor, for an Eſcape on a judg - 


ment obtain d by him, ſhould be Detinei only 3069 | 
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The TABLE. 


Eſplees. 
1. When Eſplees ought to be alledg'd i in the Donor 
in a Formedon, and where in the Donee 417, 418 
Eſſoin. 
1. Definition of an Eſſoin 345 
2. How the Proceedings are on an Eſſoin caſt in a 
real Action 346 
Where an Eſſoin cannot be adjudged at the Time 
it is caſt, but ought to be adjourn'd 348, Ce. 
4. When and how one may plead quod nunquam fecit ſe 
ä 356, 357 
Eſtates. 


' Vide Deviſe. 


| 5 | Eftoppell. 


1. In Aſaumyſ t by an Executor. Bar, non Af. within 


6 Years. Replic“, That the Teſtator brought an Origi- 
nal. Rejoinder, That the Teſtator was then dead; if he 
is eſto pd to ſay fo 96 97 


2. If one ſhall de eſtop'd to ſay, that a Writ was 15 


| out at another Day than it is teſted 


117 
Many Caſes where one ſhall be eſtop' d by Impar- 


9 lance to plead Things which happened before the Im- 
1 parlance, G e contra. 481 


Excommunication. 


How to plead Excommugication by Judges Dele: 


{raees, in Abatement Io, 11 


Executors. 
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The TABLE, 


| Executors. 
| ſ Abatement, 1, 6, 13, 15. 


Vide q A ſumpſit, 14. 
[. Pleadings, 26, 27. 


 Explees. 
Vide Eſplees. 
Expoſition of Words, &c. 


' Vide Deeds. 


1. Of the Word Quendam 5 9 1 ] 
2. The Words, Towards bis Charges at Law, ſhall be ex- Y 
pounded in full Satisfaction, &c. 197 . 


3. Of the Words of Articles between a Man and x | 
ſingle Woman, to pay her 16 J. per Annum, as long as 


they inſimul cohabitarent, ſhould live together 207] 

4. Of the Word Predia” E 10 

Fo Of the Wards, Failing F. &. | 321, 322, Cc. ; 

6. Of the Words Faldage and Fouldcourſe, and to what 
Things they extend £24, 525 x 
7. Of the Words, Cow and Heifer 567, 568 Yin 
8. Of the Words, Toll, Stallage, Paſſage 642 2. 
9. Of the Words, or. either of they 698 Þ 8. 


Extent. 


If a Statute be once extended, the Conuſee ſhall not 
reſort to the Perſonal Eſtate in the Hands of the Exe- 
cutor of the Conuſor "IF 0, X900 


Extinguiſh- | 
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2 2 * An. — — 
—— — 2 
EDI. . ———— 2 


— — — — 
— — 


Extinguiſbment. if 


Vide Foyntenants, 1, 2, 3, 4. 
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F. 
Falſe Judgment. 


. T IE TH not on Proceedings in a Court of Record, 
nor on an Interlocutory Judgment 1 
2. Plaint entered by prox* Amicum Count in the Name 
Jef the Infant himſelf. Plea, Non culp, Ven. fac. award- 
ed, Cc. ad Ven. fac. 12 per quos rei veritas melius Scire, 
c. for Sciri. The Jury appear'd, and the Record ſaid, 
Naod electi, 8c. fuer per Cur ; whereas it ſhould by Try- 
rs; and for theſe Cauſes the Judgment was reverſt 415 


Mt 
0 


— * : 
+ — » — 


= F alſe Latin. "x 
175 Vide Treſpaſs. 

1. Where a Count ſhall not be vitiated by Falſe La- 
| 2 Ipſe inſtead of DP, in a Plea in nnn. 110 
1 Special Demurrer. Quære, if not ſo on a General one 


5 648 
EE Fee- Simple. | 5 
| | Vide Devife, 2, 1 
=—_ as, 
| Vide Action on the Caſe, 3. 
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Fines. 


vide Ancient Demean. 
Formedon. 


1. If a Pine come ceo, or a Fine ſur Cogniſance de droit ; 
tantum, may be pleaded, without alledging a Seiſin in 
688 

2. How to plead in Avoidance of a Fine, when the 
Cognuſors, or any of them had nothing ibid. 


Fee in the Cognuſor 


Fon feiture. 
Vide Copyheld, , 2. 


£ Fore ft. 


Vide Common, 15 + 


Evidence 
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Bar to a Formedon by a Fine levied in the Court of f 
the Iſle of Ely, &c. Judgment for the Demandant 416 


sreigu Attachment. 14 


In an Action on an Aſſumpſit,, non Aſſumpſit may be 
pleaded, and a Foreign Attachment may be given in 


ec 
th 


The T ABLE. 
G. 
Game and Gaming. 


Aſſumpfit, 1. 
"Vide Adion on Stat, 8, 9. 


N Indebitat? Aſſumpſit don't lye for Money won 
'A at Paſſage 67 
f two are playing at Back-gamon, and a Caſt is 
thrown, and thereupon a Diſpute ariſes on the Play of 
that Caſt, and a Wager of 100 Guineas againſt 150 is 
made between the Parties, it is not within the Statute, 
Oc. 174, 175 

3. Juſtification for entring into the Plaintiff's Houle, 
and taking his Gun by virtue of the Statute of 23 Car. 2. 
Cap. 25. for Preſervation of the Game "635, 636 


Gravelkind. 


Vide Fopnder in Action, 4. 


. II Lands are Gravelkind, the Tenure muſt be plead- 
Cr ed or found of Record, or che Court cannot take No- 
6 tice of i it . 291, to 294 


Grand Cape and Petit Gio. 


= Vide Fudgment, 2 | 
be The Difference between thoſe Writs 306. 346 
in 2 EO | 5 VC es A Ee 3 395 
; Heir. 
i Vi def E Notice, * ü 1 
i . he may plead riens per deſcent, except 4 Reverſiot _ 
7 ona Lack Z. without confeſſing the Debt, alledging, || 
5 bb t 


The TAB L. E. 
that the Leſſee accepted the Leaſe, as by Entry, or 
ſay ing, That the Reverſion deſcended to him 156, 157 


a = Hlcexiot. 

1. Heriot- Service may be reſerved on à Leaſe for | 
Lives or Years, determinable on Lives, &c. And ſuch : 
Heriot may be ſeiſed out of the Lands demiſed 572 

2. A Leaſe is made to D. habend” to her, her Execu- in 
tors and Aſſigns for 99 Years, if ſhe and one M. ſnall ſo 
long live, yielding aſter the Death of the aid D. and ; 
M. ſuum vel eor” optimum Animal, Proviſo, that no He- 
riot ſhall be after the Death of A. living D If an He- 
riot may be ſeiſed after the Death of the laſt Ceſtuy que 
vie in the Leaſe, becauſe thereby the Leaſe is determi- te 


ned, Ce 5 570, 0 575 1c 
Ei Replegiands. 1 

J aftification of the Entry into the Houſe of a Stran- 1 
ger by virtue of a Warrant on this Writ 599 | T 


A—— a 


OE I 


. 
Imparlance. 
Vide Abatement, 18. | 
N Imparlance, * except” tam ad Fariſdiffies | 
2 \ Cur, &c. ought not to be granted by a Protho- 
notary "+ 


2. An Imparlance may be ſalvis omnibus 2 omnimodis 
Advamag” quibuſcunque ; and then the Defendant may 


plead to the Juriſdiction after Imparlance ibid. 
3. Many Caſes, where Things may be pleaded aftef 
an imparlance or Continuance rg =p ooo Eq co 


Term-Time 


The 145 


In format 107. 
Vide Action on Statute. 


Inquiſition. 


Where an Inquiſition ſhall be void for Incertainties 
in it, where not, many Caſes 432 


Intendment. 


1. If one pleads a Demiſe to him, and that he en- 
ter; d by Virtue thereof, but doth not 'fay when he en- 
ter'd, it ſhall be intended immediately after the De- 
miſe „ 

2. Whether an Eſtate i in Fee ſhall be intended to con- 


tinue 125 476 
3. Judicial Proceſs ſhall be 11884 to be ſued out in 


+ An Eftate Tail ſhall be intended to ach 


5911 


 Foynder i in Aclion. 


1 By. the Executor of a Joynt Merchant, with this 
other Survivors, Joynt Merchants — Wo 


2. Action on the Caſe for the inordinate Riding of a 
Horſe lent, and Trover of other Cattle together 37 
3. If the Aunt and Niece may joyn in an Action of 
Waſte 320 
If a Coparcener of a Rent-Charge, iſſuing out of 


Gavelkind Land may avow for his Share of the ſaid 
Rent 509 


5. If a Joyntenant may ibid. 


6. Treſpaſs for taking and carrying away Goods, and 
converting them to his own Uſe; this 1 is but an Action 


116 
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he avows for the entire Rent, if the Avowry be good, 
and to that Purpoſe, if the Joynrenancy of the Inheri- bro 


"'& TAHLE 


of Treſpaſs, and the Converſion is only in Aggravation 


of Damage 585 
Joyntenants. 


1. A Leaſe Y. is made by Copy, ec. of a Copyhold 5 
Meſſuage; a Leaſe for 99 Years is made of the Manor, 
of which the Meſſuage is Parcel, the Reverſion expe- fu 
ctant on the ſaid laſt Leaſe, being in B. L. and N. The IJ, 
Leaſe for 99 Years of the Manor is aſſign'd to B. and leds 


> be 
3 
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tance is ſevered | 476, 47 
2. A Leaſe L. is made to two, and afterwards the Re- 


verſion is granted to one of them, the Joynture is ſever- J 


1 27 
3. A Leaſe L. is made, and afterwards the Reverſion 


is granted to two, the Leſſee grants his Eſtate to one of J | 


them, now they are not Joyntenants of the Reverſion abſc 
= „„Vor 

4. Two Joyntenants in Fee, one of them makes a Ino 
Leaſe to another for the Term of his Life, the Freehold 7 
is ſevered, and conſequently the Reverſion. bid. 
F. Two Jointenants in Fee, one makes a Leaſe J. 
to a Stranger yielding Rent, here the Leſſor hath a Re- out 


_ verſion in Fee, and the other Joyntenant hath a Free- 
hold and Inheritance in Poſſeſſion, and yer the Joyn- Þ 
ture of the Inheritance is not ſevered, and he ſhall have 
the Reverſion, but not the Rent = 49%, 40% | 


6. A Joyntenant of a Rent-Charge, cannot avow, CG. 
without making himſelt Bayliff to his Companion Foo ; 


Jyuourneys Account. 


1. What Writ ſhall be ſaid to be brought by Journeys | 
hPa 
2. The Caſe of Journeys Account, Co, 6. affirmed te fer 
te good Law n IG ibid, Jud 


The TABLE. 
3. Although a Writ cannot be ſaid to be brought by 


9 journeys Account, yet it may be within the Equity of 


ſtne laſt Proviſo of 21 Fac. x. Cap. 16. to prevent 2 
Bar by that Statute TE ibid, 
4. How to plead a Writ ſued out by Journeys Ac- 
ſcount ded 
1 ledg'd in them „ 108 
6. Within what Time the ſecond Writ may be 
brought | 108, 109 
Ks ; The. 
wa. 
1. If there is any Difference when an Iſſue is with an 


: abſque hoc, or not FED 
2. How Iflue ſhall be taken when one pleads, that 


no ſuch Writ iſſued, and the other ſays 2 contra 531 


3. When Iſſue ought to be taken, and not a Traverſe 
LY 5 „„ „ 
4. Where Iſſue may be joyned on a Negative, with- 


J out any Rejoynder to it 690, 691 


Judgment. 


ie 4 Abatement, I7, 38. 
Vide Default, 2, 3. 
_ UDower, 3, 


1. Where one ſhall have Judgment according to the 


Value that he hath counted k | 27, 28 


2. If an Eſſoin is caſt for a Tenant in a Formedon, 
I which is challenged, and Judgment given on a Demur- | 


rer to the Challenge, that the Challenge was good, 
Judgment ſhall be given for the Demandant to recover 
| Seiſin, and not a Petit 1 5 awarded 338 to 357 


5. If the Declarations may vary in the Damages al- 


461, 462 


3. On 
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HE King may have a Port and a Toll in it, with- 
| 4 out Conſic e ration, 643, C. 


The TAB LE. 
3. On what other Defaults the like Judgments ſhall 


be given, and not a Petit Cape awarded ibid 


4. There is no Judgment final properly ſaid, but in x 


Writ of Right after the Miſe join'd, and the Form of 
that Judgment 


. 5 | 2 344 
5. How Judgment is to be given on a Default in not 


maintaining an Eſſoin caſt for a Tenant 353, 35M * 
6. Or on other Default 349, 350, G 
7. Several Forms of Judgments given at the Aſſizes fe 
in Q. Impedit | 376 
8. Several Forms of Judgments, where, in Replevin, lo 
part is found by Verdict, or adjudg'd on Demurrer, for tl 
the Plaintiff, and part for the Defendant 490 to 499 


Juſtification. 
Vide Entries. 


1. Many Caſes where a Judge, and Officer of an in 


ferior Court, and alſo the Plaintiff, may juſtify the 
Impriſonment of a Man by Proceſs out of that Court, 


altho* the Cauſe aroſe out of the Juriſdiction, &c. 390, 
| 1 | | a | 1 8 91, Nc. 

2. Whether the Plaintiff himſelf may juſtify Are he 
knew the Cauſe of Action aroſe out of the Juriſdi- 
ction, & c. AEST LY I 40% 

Whether ſuch Impriſonment may be juſtified when? 
the Arreſt is without Summons, or without a Plaint en- 


ter d # 9; 
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The T 1B US; 
| 5 
Leaſe. 


1. * for a Year, and ſo de Anno in Annum quam- 
diu ambobus partibus placuerit, is a good Leaſe 


for Two Years, at the leaſt SL 


2. A Leaſe to A. for his Life, and the Lives of two 


others, A. hath an Eſtate of Freehold during thoſe 


three Lives; and there ſhall be an Occupant thereof 
e 784 


Letter of Licenſe. 
Vide Compoſition, 
Life. 
Vide Death. 
Limitation of Aclions, &c. 


5 Aſſumpſit, 6, 8, 9. 
Vide Pleadings, 2. el 
1 Where an Action ſhall be taken within the Equity 
of the laſt Proviſo of the Statute of 21 Fac. 1. Cap. 16, 


So that it ſhall not be barr'd by that Stature 97, 98, 
35 & 99, 190. Et nota, vid. 412, 413 


2. Tenant T. makes a Diſcontinuance by making a 
Leaſe for 3 Lives, the Iſſue in Tail is barr'd of his For- 
medon by the Statute, & c. and afterwards, the Leaſe 
expires, he ſhall have 20 Years to make his Entry 306 


3. No Advantage can be taken of the Statute of Limi- 
rations, to bar an Entry, altho it appears in the ſpecial 
Verdict by Computaiton of Time, that an Entry was 


not 


g | 
9 2. 
The T AB LE. f 
| not made within 20 Years, if the ſpecial Matter touch. 
ing it is not found 329, vide 303, 306 1 
4. The Proviſo in the Statute of Limitations don't 


extend, by Equity, to Caſes where the Defendant is 
beyond the Seas 413 


— 


Manor. NEE ſei 
Vide Court. : 2 


170 Land is Parcel of a Manor, but the De- I aid 
4 means of the Manor 47214 


2. If a Manor be deſtroy'd where there is but one . | 
Tenant left | 51 tak 


Marriage : 
Vide Probibition, 5, 8. Iiuut 


Maſter and Servants. 
Action on the Caſe, 4. = 
_ ide a rs thre defait, 4 Im: 
{I Place, 6. ſab 
Miſnoſmer. 


| Abatement, 4, 16. Plealings, 16. 
| | Vi de Je r. 4 5 Trad., 3 


x. One bound himſelf by che Name of Fobn, whereas 3 
his Chriſtian Name was Naben, and in Debt on this 
Bond, he pleaded non eſt Fact, and the Jury found the 
whole Matter. TFudgment i in B, R. for the Plaintiff, but 
reverſed in Cam Scaccar, 3 2 

| re. 5 


The T B AL. E. 
Miſrecital. 


Vide Recital. 


Monſtrans defait. 
Vide Adminiſtrator, 2. 
1. Where an Outlawry ought to be produc'd ſub pede 


illi, where not 18, 19, 64 
2. If the pleading of a Leaſe under the Great Seal, 
Aprout per Irrotulament be good, and if not, whether it is 
ſaided by a direct Confeſſion of it on the other Side. 
= | Eb | . | | 474, 475 
1 3. On a general Demurrer no Advantage ſhall be 
taken for not producing a Leaſe under the Dutchy 
Seal „„ 2 5068 
. 4. Where one ought to produce a Deed when one 
Ijuſtifies as Servant to a Corporation 631 


Mortdanceſter. 
A. is Tenant L. Remainder to B. for Years, Re- 
Imainder to A. in Fee; A. dies ſeiſed, and a Stranger 
Jabates, if the Heir of 4. ſhall have a Mortdanceſter . 284, 
2 e „ . 285 


Mortuary, 
Vide Probibition, 7. 


The TABLE. 


- N. — 
N. gative Pregnant. | | | 5 
\ Ide Pleadings, 23, 24. * 
1 Isi 
Nomine ene. 2 - 1 
= 5 C 
Vide Rent, 1. 

m 
Non eſt Faclum. | 
| 9 
None can n plead. non eſt Fiftum but the Party himſelf, J 

his Heirs, Executors or Adminiftrators 247 
5 | 3+: + 
Non Reſidence. | 
Vide Action ſur Statute, 1. 5 it 
Non Tenure. OY 1 
A Plea of Non Tenure to part, and Entry into the 7 
| Reſidue, is ill J 95 — 11 


| Name. 15 0 1 i 
vide Ai ſnoſimer. 5 3 
Motice. i q 


Diſtreſs, 4. 
vide d pp. 10, 8. 


I. If a mere Stranger reſcues Goods taken for Rent 
arrear, againſt the Act of 2 V. & M. it is not requiſite 
ta give him Notice of the Diſtreſs, which the Statute 
requires to be given to the true Owner wn 2 

1 | | . ne 


Tie TABLE 


2. One hath a Reverſion expectant on a Leaſe for 
Years by Conveyance to Uſes, in Debr for Rent re- 
ſerv'd on the ſaid Leaſe,'tis not neceſſary to alledge that 
the Defendant had Notice of it 130, 131 

. A Brewer covenants with an Inn-keeper, to ſerve 
his Inn with Ale and Beer ; ; if the Inn-keeper ought to 
give Notice when he hath Occaſion for 'em, or that the 
Brewer is at his Peril to bring em to the Inn; many 


Caſes cited to this Purpoſe 2 135 
4. Whether Notice ought to be 8 of a By-Law 
made by a Corporation Wo 2 


5. 4. is bound to pay Money to B. on ſuch a Day, 
giving ten Days Notice at the Houſe of B. by whom 


* Notice is to be given 144 
6. Notice is not. Tequiſite to be given of an Aſſign- 
ment by Commiſſioners of Bankrupes 162, 163 


7. If the Defendant pleads a Compoſition, and dont 
aledge that Notice thereof was given to the Plaintiff, 
it is ill 4243 

8. How Notice may be pleaded by him in Reverſion, . 
who brings an Action of Debt for Nonpayment of Mo. 
ney in lieu of Turkeys, where the Reſervation was of 

Turkeys in Specie, or the Money in lieu of 'em at the 


Election of the Leſſor 22445, 246 
9. Where Notice ought to be given to an Heir of his 
Father's Will 1 


10. If it be requiſite in pleading the Privilege of an- 
cient Demean to be quit of Toll, to plead that Notice 
thereof was given before the Diſtreſs 467 


. New Aft gument. 


"2 FA Treſp aſs the Defendant pleads that the Place 
where, Cc. is = Freehold ; the Plaintiff replies de Inju- 
ria ſua propria abſque hoc that it is his Freehold, this is not 
a New Afignment _ l 

"2; What ſhall be a New Afngnment 592, &c. 


Nuſance. 


The T A BLE 


Nuſance. 
Vide Quod permirtat. 


An Action lies for a Nufance by erecting à Smit)! 
Forge next to the Houſe of the Plaintiff, per quod, &c, 29 


>; i i. * 6 Ma... 
* Py RED 208 * . 


r 


— 


O. 


Obligation. 
Vide Corporation, 1. 


9 


2. A Bond taken by the Bailiffs of a Corporation in 


their Names and not by way of Recognizance in the! 


Name of the King, is good 


TN 184 
3. A Bailiff of a Liberty by Fi fac takes Goods as the 


Goods of K. at the Suit of S. upon which NV. lays claim 
to the Goods, and thereupon the Goods are delivered to 
. and a Bond is made to the Bailiff on Condition to re- 

ſtore the Goods, if on a Trial they are found to be 
the Goods of K. and to fave the Bailiff harmleſs, it is a 

good Bond VV 1 
4. Three Perſons in the Beginning of a Bond bind 
themſelves, and then comes this Clauſe, ad quam quidem 
Solution obligo me Hered' &. meos, if this be a joint and 
ſeveral Bond 267, 268 


Vide Leaſe, 2. 


F Nongim? G- Ofogeſimis Libris with Condition for 
Payment of 490 J. good Bond of 980 J. 148,149 


229, 230 


The T AB L E. 
Office and Officers. 


A Preſcription in an Office to be executed by four 
Perſons to be nam'd by the King from time to time, 


J:. 3 Amendment, I. 
Vide} Pleadings, 75 49. 


1. When the Omiſſion of a Name in a Declaration 
on Aſſumpſit will not vitiate it 3 . 
2. Where the Omiſſion of the Word (Et) will not hurt 
207, 208 


Outlaury. 
Vide Abatement, 16, 28, 29. 


1. How to plead Outlawry in Abatement after an 
Imparlance 5 5 
2. It can't be avoided by Plea (in a Collateral Acti- 
on) that the Outlaw had not a right Addition of the 
Place of his Abode | 


„ 17,18 
3. Where it ought to be produc'd ſab pede ſigilli ibid. 


80 | Fs * and 6 41 
4. It need not be alledged that a Cp utlagat after 
Judgment iſſued in Term Time Pp 


5. What Things are forfeited by Outlawry 639 bi 
6, If Outlawry may be pleaded in Abatement where 
it ought to be pleaded in Bar 683, 634 


5 3 
The Diſſerenca between Ger of a Deed and a= of 


@ Writ 


Payment, 


Th TABL E 
1 
Payment. 


NE is taken in Execution on à Ca' [7 and there- | 
upon pays the Money to the Plaintiff, it can't be 


pleaded in Bar of the Judgment 244 | 15 


Partition and Parceners, 


3 Tenant in Fee of one Moiety of Land, and Te. | 
nant for Life of other Moiety ; the Tenant in Fee | 
brought a general Writ of Partition, and made a ſpecial | 


Count, and good 433 


2. Whether a Coparcener of a Rent-Charge out of | 
Gavelkind Lands may avow for his part of the faid | 
Rent N | Foo 


Place. 
Vide Aſumpfit, 5 


1. Where the Place of the Death or Life of a Man 
ought to be ſneẽn 8, 9 
2. It is not ſufficient to ſhew where A Spiritual Court | 
was held at the Commencement of the Suit, without 
alledging at what Place it was held when Sentence was 
pronounc'd ie 


3. So of Proceedings in B. R. ibid. 
4. After a Writ of Inquiry of Damages the want of a 
Place is not material 85 


5. If a Count want a Place, yet if the Defendant 


plead a collateral Matter whereby the Matter of Fact is 
confeſs'd by Implication, the Fault in the Count is 
thereby cured _ „ 

6. If in a Plea of Privilege, as a Servant to 2 Clerk of |} 
0 the Place of Retainer ought to be ſhewn 619 


1 


The TAB LE 
Per Nomen. 


1. Count in Ejectment of a Meſſuage 10 Acres of 
Land, 20 of Meadow, and 20 of Paſture by the Name 
Jof 10 Acres of Meadow, be it more or leſs, is ill 418, 419 


2. It is not neceſſary to plead a Conveyance with a 
Jer Nomen 428 


Pleadings. 
Vide each particular Title. 


I rt. A Plea in Abatement without Et hoc parat eff veri- 
- Ffcare, is but want of Form 1 £1; 619-- 
2, IfcheDefendant in anAdtion on the Caſe pleads Non 
culp' within ſix Years, and the Plaintiff replies an Origi- 
Inal in Treſpaſs quare Clauſum fregit, proſecuted with In- 
tent, &c. he can't conclude ad patriam, as is uſual where 
che Defendant pleads plene admin, and the Plaintiff re- 
I plies Aſſets V —W 
3. If one pleads a good Matter of Juſtification, yet if 
Ihe don't rely thereon, but only makes it an Inducement 
Ito the other Matter, it will not avail him, and he the re- 
© by alſo gives Advantage to the other to traverſe the laſt 
l f Matter 5 | * Al 
. 4. Whether a Declaration or Plea ought to conclude 
| 


¶ Prout patet per Record 5 „ 43 

F. How Seiſin of Copyhold Land ought of Neceſſity 
to be pleaded, or otherwiſe it ſhall be intended Frank 
j Fee 5 | = | 49,50 
t 6. How the Proceedings to Sentence in the Preroga- 
tive Court, or to Judgment in a Temporal Court, ought 
Ito be pleaded VVV iir 
, J. Pleading of a Record with a prout patet per Record, 
f Ee hoc parat eſt werificare, omitting the Words per Record 
9 Fi, yet good ,,, Oy 


5 


*. os 8,1f 


The TAB L E. 
8. If one pleads a Conveyance of a Reverſion in Fee 
by Leaſe and Releaſe, and it is alledged that he was! 

ſeiſed in Fee at the time of making the Leaſe; bur not 
at the time of the Releaſe, yet the Plea is good; for the 
Eftace in Fee ſhall be intended to continue 125 
9. The pleading that one releaſed Reverſionem ſuam, i 
as good as if it had been pleaded that he releaſed all his 
Right in the Reverſion | ibid.! 
10. Where a thing is alledged to be done by P. M. andY : 
another thing afterwards per quendam P. M. if it ſhall bel] 
intended the ſame Perſon 126 
II. Pleading that a Releſſee, Cc. died ſeiſed of the { 
Reverſion where twas not alledged before that he was e 
ſeiſed of the ſaid Reverſion by virtue of the ſaid Re- 
leale; -- 3 © „ 130YT 
12. If it is neceſſary to ſay necnon vigore Statut de Uf & 
bas, &c. when one pleads a Seiſin by a Conveyance toffl {| 
Ules 5 » oo Os 
13. What Matters ought to come in on the other} h 
ſide 13; 60, 86, 87, 138, 139, F132; 700 
14: Where the Law will allow a conciſe Manner off m 
pleading Performance of a Condition according to theſi n 
very Words of it, where not 146, 147 ra 
15. If the Defendant pleads that he hath indempnified aj 
the Plaintiff and don't ſhew how, no Advantage ſhal 


be taken thereof on a general Demurrer 149fm 
16. The Miſtake of the Plaintiff's Name in a Bar, viz. 
pred” Henric', pro.Chriſtoph' will not hurt 150 pl 


17. Debt on a Bill penal of 60 J. for Payment of 33 / 
1 Newembris, &c. Count that the 60 J. were not paid at 
Z „„ 
18. Where the pleading by a Teſtat exif” is good. 
„ gt C20 3 Oo 
19. An Award is made to pay 11 J. ſuper vel ante ſepti Abe 
mum Diem Maii, Breach aflign'd that the Defendant hath 
not paid the ſaid 11 J. ſecundum form? & effet Arbitrillfſ,, 


. 


præi, if well pleaded 2203/5 
20. Where 


W. 


To TALBE. 


de 20. Where the Addition of the Word Præd' where it 


ab ought not to be, will not hurt 209 
ot 21. In Debt on Bond with Conditions in the disjun- 
ne Rive, general Performance is no Plea 222 


25Y 22. Where one ſhall not plead quod bene G. verum eſt, 
$3 i: where the ſame thing is not alledged before ibid. 


us] . Lefſee at Will is bound to give Notice to his 


id, Lel Þr of all Declarations deliver'd to him or to any 0- 


ther, &c. with his Privity, general Performance is a 
be] good Plea = 228 


26 24. He is alſo bound not to attorn without the Con- 
he ſent of the Leſſor; Plea that he did not attorn without, 
vas &c. is not a Negative pregnant, but a good Plea bid. 


de- 25. He was alſo bound to deliver Poſſeflion to his 


30 Leflor of all Lands which he then held or ſhould hold, 
ec. and he pleads that he held five Cloſes, & c. and to 


OF that he pleads Performance generally, and doth not a- 


[31H ver that the ſaid five Cloſes were all the Cloſes which 


ner he held, Cc. yet good _ ibid. 
o 26. If an Executor or Adminiſtrator pleads a Judg- 
of ment, he need not ſhew that the Teſtator or Inteſtate 
the made ſuch Bond; but it is ſufficient to ſhew the Decla- 


4) ration on which the Judgment was given, whereby it 
hed appears that the Plaintiff declar'd on ſuch Bond 247 
27. Alſo he need not aver in ſuch Caſe that the Judg- 
ment Was pro vero, 2 juſto debito 3 248 
28. Where performance of a Condition ought to be 
pleaded in the very Words of the Condition 268, 270 
29. If one pleads Non culp' to a Treſpaſs, and after- 
wards Juſtifies the ſame Treſpaſs, the whole Plea is ill 


(vide 524) 580 
39. Where the Pleading by a Teſta“ exiſt? is good, al- 


ep between the Parties to it 359 
uath} z 1. When it is pleaded that habetur tale Record i in the 


itriſſſame Court, the true Form is to pray that the Record 


here Cen 2 
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Acho tis not expreſly aledg d that the Deed was made 
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The TAB L E. 

32. It is abſurd to plead that a thing was done in par. 
tibus tranſmarin', Viz. Apud London, &c. 412 
33. That Baron and Feme were poſſeſſed of a Term 
in Right of the Feme, is the true Pleading 429 
34 Where a Conveyance or Matter of Record may 
be pleaded with an Inter alia ibid. 
35. In an Avowry the Defendant pleads that he was 
poſſeſſed of the Place where, & c, if good 473,628,679 
36. A Seiſin in Fee is alledged in S. the Father, and 
then it is thus pleaded, viz. & eodem S. fic inde ſeiſitꝰ Inden. 
tura pred? (being before alledg'd) amiſſa fuit poſteaq ne G 
ante tempus quo, &. wiz. ſuch a Day, Year and Place 
obiit de tali ſtatu ſuo ſeiſit', if this is a ſufficient AllegationÞ 
that S. died ſeiſed, foraſmuch as it is not ſaid that 5. 
ded Rene” ot LIT 1" 
37. Where one ought to plead quod Quer actionem ſuan 
præd werſus eum ulterius manutenere non debet , and not haber 
201 debet f | | | 8 2 479 
38. Where things ought to be pleaded as things whic 
| happen'd pendente brevi, and where as things that hap! 
pen d puis darr” contin” 3] e e 
39. It is not neceſſary in an Avowry to ſhew thi 
Quantity or Quality of the Place where BE 
40. If nullum tale breve emanavit is pleaded and the off: 
ther ſays e contra, how he ought to conclude his Plet 


41. If in a Sci“ fac againſt Bail, he pleads that a | 
iſſued againſt the Principal, and that he was taken if 
Execution thereby, whereas re vera no ſuch Writ eve 

iſſued, or that he was not taken in Execution, or th: 
another Writ iſſued, whereon uon eſt invent? was return 

how the Plainriff ought to reply in ſuch Caſe p; cx 
4434. The Bar in Treſpaſs ſaid, That A. C. was ſeileh: 
in Fee of the Place where, &c. and deviſed it to 7. 
under whom the Defendant claim'd. Replic* ſaid, Th 
be fore the ſaid T. C. aliquid habuit, &. others were ſe 85 
ſed, and deriv'd a Title from them to himſelf, it ſee 
to be ill; and that it ought to have ſaid, that before j 
3 | % WW. | q 
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laid A. C. aliquid habuit, & c. becauſe the Seiſin of 4. C. is 
not anſwer'd either by Confeſſion, &c. F561 
243. The pleading that A. aſſign'd a Term for Years to 
b. prout per Indentur prolas', &c. is not good ibid. 
44. Plea that the Defendant per M. S. Attorn' ſuum vim 
e [jur! quando without ſaying ven & defend? &c is ill on 
Demurrer 8 FIC 
45. Narr' for entring his Cloſe and taking his Goods. 
r, Juſtification by Warrant on a E- fa' on a judgment 
Ngainſt one Dun. Judgment on Demurrer pro Quer, be- 
auſe it is not averr'd that the Goods were the Goods of 
Pan; and if it had been ſo averr'd, yet ſome ſpecial 
Matter ought to have been alledg'd, whereby the Entry 
Into che Plaintiff's Houſe might be juſtified ibid. 
46. Count for breaking his Cloſe, digging in his Soil 
here, taking and carry ing away Stones dug up. Bar by 
Preſcription to dig and take Stones for repairing the 
Defendant's Houſe. Plea ill, becauſe it was not ſaid 
hat the Stones were employ'd in repairing the ſaid 
ouſ 3 „ 7; 582 
47. In Treſpaſs againſt Baron and Feme, wherein the 
me is only charg'd with the Treſpaſs, they plead quod 
non ſunt culp', ill | | 7 596 
48. Juſtification of an Arreſt by a Warrant on a Copius 
lithout ſhewing out of what Court it iſſued, is ill 616, 
TO 3 617 
49. Bar in Treſpaſs for taking his Cattle for Damage 
eaſant; it is not ſufficient to ſay that he was poſſeſſed 
the Cloſe, but he ought to ſhew his Title 628, 632. 
50. Several Pleas to ſeveral Treſpaſſes, if one is ill the 
lea is ill in the whole 629 


0 51. The Omiſſion of Yi & Arms in a Count in Trei- 
: ſs in C. B. will not hurt, if thoſe Words are in the 

* 52. Proper Latin Words ought to be uſed in Plead- 
a e 642, 643 

ee 5 

e , Ces: . 


as to the Commencement of it 


„ 545 


fore Deprivation 


by Lapſe, having no Title of Lapſe, if ſuch Preſentee i 
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53. The pleading of a thing to be done Anno qui 

Regis nunc when Queen Mary was alive, is ill 684 

54. If the Defendant pleads a thing is done ante exhi. 
bitionem Billæ inſtead of ante 9 tag brevis, &c. the 

Action being by Original, it is ill 241, 242, 701 


Plurality, 


3. How to plead the Statute of 21 H. 8. of Sate 


2. Whether it is neceſſary it ſhould be aledg'd in 
Pleading that the firſt Benefice at the time of the Ac- 
ceptance of the ſecond was of the yearly Value of 9 


544 
3. The Value ſhall be taken according to the King's 


4. The Words of the Canon of the Council of Li 
teran ibi 
5. Whether, how, and to what Purpoſe A Church is 
void by that Canon = 546 


6. The Whether a Church is void as to a Stranger be % 


4 
7. Whether if the King 1 or the Biſhop collate 


perfect Incumbent as to Offerings, Tythes, &c. altho' the 
Patronage 1 is not gained thereby 548 
8. Whether Notice is requiſite in ſuch Caſe ibid 


Predid 2 

Vide Pleading, 16, 17, 20. 45 

1. One pleads that a Ca ut iſſued vers pred Foban . 
nem F. whereas his Name is George | 8 1 
2. Where the Word præd will not ſupply the Place 0 » 
an expreſs Av erment 411, 4 pa 


Preſcription 


tion 
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Preſcription, 
Vide The Title of every thing for which a Preſcription 
may be made. 


1. A Preſcription for Common muſt be for Cattle le- 
yant and couchant 569 


2. . Preſcription to have a Port and a Toll for 


Jbips W to it, is good 644 


Preſentation. 
If a Layman is preſented he is Parſon de facto 53 
Privilege. 
Vide Abatement, 18 „19. 


The Privilege of the Exchequer need not be be 
for it ſhall be allow'd on the producing de Libro Rubrico 


Jof the Exchequer by al Baron of the Exchequer 20 


P robibition. 


I. Suggeſtion for a Prohibition, &. concerning 


Church Repairs, 434. To prohibit a Suit in the May- 


or's Court, 435. Concerting Church-Wardens Ac- 
compts, 436, 437. Baptiſm, ib. Seats in the Church, 


437, 438. For Words 438, 441 
2: In a 1 , Cc. for Words i it is not ſufficient 


to ſay, that if che Words were ſpoke they were ſpoke 


in T. 439 
3. A Modus to pay ſo en for Cows and Calves in 


dat isfaction of Tythes of them, and of Herbage and 
Paſture, is ill Fi 440 


8 C 4 4. Sug- 


AD 
4. Suggeſtion, &c. to repeal Letters of Adminiſtra- 
tion, &c. 441. Count, &c. to the Spiritual Court for x 
Suit for Tythes 0 441, 442 
F. Suggeſt' &c. to prohibit a Suit in the Spiritua 
Court for a Marriage Fee ibid. 
6. To ſtay a Suit for Tythes of Glebe-Land uh 
7. Count, c. to ſtay a Suit for a Mortuary, &c. 443 
444. Suggeſt' &c. for Tythes of After-mowing of Clo. 


ver- graſs, © c. | 445 
8. Count, Cc. to ſtay a Suit to diſſolve a Marriage 
Ce. 445, 446 
Proof. 
Where it may be in the ſame Action 156, 240 
Proteſtation. 


When and to what Purpoſe a Proteſtation is neceſſo 
ry for the Inhabitants of the adjacent Vills on Proceed 
ings againſt them on the Statute of Meſtm 2. cap. 46. 5| 


Mw 
Quare Impedit. © 


Vide 3 Judgment, 7. 


Abatement, 1. 


1. IF the Queen hath Title by Lapſe, yet if the Biſhoj 
I Patron, Oc. collate before a Preſentation by t 
Queen, and the Preſentee dies Incumbefit, the Quee 
hath loſt her Preſentation „% 3 | 
2. Whether the Patron need be named in a Writ q 
Quare Impedit on a Title of Simony e 
3. Whether in a Count for Simony ttis neceſſary t 
alledge that the Church was a Benefice cum cura, &c. 4: 

4. Whethq 


| ſee L. ſhall have it 
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4. Whether it is neceſſary in a Count for Simony, 
that the Patron to alledge, was ſeiſed of the Advowſon 
in Groſs, or as appendant to any Place. 450 

5. The Biſhop refus'd a Clerk quia Minus fufficiens in 
Literatura, the Plea adjudg'd ill in C. B. being too gene- 
ral, and that Judgment affirm'd in B. R. but both 


Judgments revers'd in Domo procerum 451 


6 What Statutes are neceſſary to be pleaded to eu- 
title the Univerſity, &c. to a Preſentation by reaſon of 
the Recuſancy of the Patron OT - "462,453 

7. Where the Incumbent may counter-plead the 


Plaintiff's Title, without making any Title to the Per- 


ſon who preſented him, but another 456, 457 
Quod Permittat. 
1. To abate quedam Ediffcia, without mentioning the 
Number or Nature of them; yet good 679, 671 
2. It is a Writ of Right in its Nature, and yet Leſ- 


75 FEM EE 
3. If the Nuſance is done in the Time of a prior 


Owner of the Thing to which the Nuſance is, the pre- 


ſent Owner need not ſhew how he came to his Eſtate ; 
but it is ſufficient to ſay, Ad nocument liberi Tenementi 
nuper I. P. & modo præd the Plaintiff — - n= 

4. The Statute of V. 2. Cap. 24. which gives the Quod 


permittat againſt the Alienee of him who did the Nuſance, 
extends not to the Alienee of the Alienee 1 
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| Recital and Miſrecital. 


Vide Statute, ;. 


HE Statute of 28 El. againſt Popiſh Recuſants, 


was pleaded as a Statute made 29 El. and there- 
fore milrecited | 452 
Record. 


When it is pleaded, that there is ſuch a Record in the 
ſame Court in which the Pleading is, the true Form is, 
to pray that the Record videat &c. per Fuſticiar bic, &c. 
e „„ Ons 


Recovery. 
Vide Common Recovery. 
Recyſancy. 
Vide A#ion ſur Statute, 11, 12, 13. 
T. The Statute of 28 El. againft Popiſh Recufants 


was pleaded as made 29 El. and therefore ill 5 
2. That Statute is, That the Recuſant, on Proclama- 


[| tion, Cc. ſhall render himſelf, &c. before the next Seſ- 


ſions; and it was pleaded, That he did not render him- 
ſelf at the next Seſſions, and therefore ill. ibid. 

3. What Statutes are neceſſary to be pleaded to en- 
titule the Univerſity, &c. to a Preſentation by Reaſon 
of the Recuſancy of the Patron: 452, 453. 


Relation, 
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Relation. 


Adminiſtration ſhall relate to the Death of the In- 
teſtate 430 


Releaſe. 
Vide Pleadings, 8. 


1. Where a Deed operates as a Releaſe, it ought to 
be G6 pleaded 1071, wid. 243 
2. A Releaſe that the Releſſee ſhall pay fo much Mo- 
ney to the Releſſor, is not good; but if the Releaſe be 
ſo made, that if the Releſſee ſhall pay ſo much at ſuch 
a Day to come, then he releaſes, Oe, this is a _ 
Releaſe per Treby Cb, F. 

3. Two make Cognizance As Bayliff of W. B. Ho 
Damage feſant, after Iſſue joyn'd, and Venire awarded 
retorn Octab. Par, the Plaintiff pleads the Releaſe of one 
of the Defendants after the laſt contin, ik good 


463, 454 
4. How a Releaſe puis dar' Comtia', after Iflue join d- 
may or ought to be pleaded 463 


F. 4. promiſes B. that, in Conſideration he will give 
him a Releaſe, he will pay him 7 l. the Releaſe will not |} 
diſcharge the Action for the 7 l. 88, 8g || 

N 
Vide Rent. 


1. A Tenant L. Remainder in Tail to B. Remainder in | 
T to C. C. bargains and ſells, & c. for the Life of B. Re- nl 


7 raider to the King 1 in Fee, this Remainder i is void 


* 
2. Tenant i in Tail (of the Gift of 2 Subje&) Resi | 
in Tail to the King, Tenant T. ſuffers a Common Reco- 
very; 
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very; rhis will bar the Eſtate Tail, but not the Re- 


mainder to the King 336, 237 


So if a Remainder in Fee had been limited to the 
firſt Tenant J. a Recovery will bar the Eſtate Tail and 


the Remainder in Fee; yet the Eſtate of the King is 
not thereby toucht . 


Nent. 
{ Aſſignee, 2. 


Videq Demand, 1. 
LDiftreſs, I, 25 3, 4 


1. When a Grant of a Yearly Sum ſhall be taken as a 


Nomine Pane, where as A new independent Rent-Charge 
\: "77490 


2: A Rent. Charge is granted to Husband and Wife, 
Ae incurr in the Life of the Husband, and aſter- | 
wards the Wife dies inteſtate, the Adminiſtrator of the 


Wife ſhall have them, and not the Executor of the Huſ- 
n eee 


3. Iwo Joyntenants i in Fae.” one of them makes a 


1 J. to a Stranger, yielding Rent; the Joyntenan- 


cy of the Inheritance is not ſever'd, and the other Joyn- 


renant, if he ſurvives, ſhall have che Reverſion, but not 


the Rent 1 477, 478 

| If one avows for more "Rant than appears to be 
This, he ſhall have a Retorn for ſo much as appears to 
be due; but if it appears that he hath no Title to part 
of the Rent, he ſhall not have a Retorn for any part of 
the Rent 477 


5. A Remainder of : a Rent Charge newly created, 


5 may A 325907, 908 
6. Lands are deviſed to T. . in Tail. general, Re- 
mainder to the right Heirs of the Deviſor, chargeable 
and under Condition to pay to Elix. C. and to the Heirs 


of her Body, a Rent-Charge of 15 l. per Annum, &c. and 
L 


under the like Condition, to pay to Margaret C. another 


a> + 
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yearly Rent-Charge of 15 l. Proviſo, if the ſaid Elix. or 
Margaret die, leaving no Iſſue then living; that then 
the Survivor of them ſhall have the Rent Charge of her 
who dies, for her Life; and after the Death of the Sur- 
vivor of them, he deviſes, that all the ſaid Rents ſhall 
be paid to the Heir of the Body of the Survivor: Elix. 
marries, and ſhe and her Husband ſuffer a Common 
Recovery to the Uſe of another in Fee; Eliz. dies with- 
out Iſſue ; if there may be a Remainder of a Rent- 
Charge newly created; if there is any preſent Remain- 
der, or only an Executory contingent Eſtate in this 
Caſe, and if by the Recovery an abſolute Fee was gain- 
ed, or a Fee determinable on the Death of Margarer, 
without Iſſue 506, to 511 
7. One ſhall not have two ſeveral Diſtreſſes at ſeveral 

Times for one and the ſame Rent 649 


Repleader 


Where the Iſſue is material, there ſhall be a Re- 
pleader 8 686 to 694 


ene 


1 80 


e The F ende b A Replevin j in the Deti- 

E net, and a Replevin in the Detinuit 468 
2. Several Forms of Judgments where, in Replevin, 

part is found by Verdict, or adjudg'd on Demurrer for 
the Plaintiff, and part for the Defendant 491, c. 


F Statute, 7 7, | 
Tender of Amends, 2: 


Replication and Rejoynder. 


1. If the Condition of a Bond is to do a Collateral 
Aa and not to pay Money, Parcel of the Bond, a 
a good Breach ought to be aſſi gnd 148 


2. Where 
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2. Where a Count ſhall be made good by the Repli- 


Cation 260, 26x 
Repupnancy, 
Vide Scire Facias. 2. 


Requeſt. 


r. Aſumpſit, in Conſideration that the Plaintiff, ſuch 


A Day and Year, had promiſed the Defendant, that he 
would permit the Defendant to collect his Tythes of 
fuch a Meadow for 6 Years then laſt paſt, the Defen- 


dant promiſed to pay 6 s. for each Year, Cc. a ſpecial | 


Requeſt to pay, &«. is not requiſite 80, 81 


2. A Covenant to make a Leaſe of part of a Houſe, 


if he pulls down that Part, no Requeſt is neceſſary, be- 


cauſe he hath diſabled himſelf to make the Leaſe 112 


EReſcous. 

Vide 48ion ſur Statute, 14. : 

If a Writ is good which is partly a Writ of Reſcous, and 
partly a Writ of Parco Fracto ä 


Re ſgnation. 
How it ought to be pleaded when a Perſon reſigns 45 


8. Scire 


77 


0 
, 
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Scire Facias. 
Vide Bail, i. 
i HER E need not be 14 Days between the 


1 Teſte and the Retorn of a Sci fac on a Recog- 
nizance 12 


2. A Scire Fac on a Recognizance was quare, & c. in 


forma pred” recognit (ſecundum fir mam necuperationis præd) 


theſe Words are repugnant and void ibid. 


3. A Sci' Fac on a Judgment in Ejectment, may be 


brought againſt thoſe who are Strangers to the Judg- 
ment . 3 . $30, F3£ 
4. In a Scire Facias againſt Bail, he pleads, That the 
Principal was taken in Execution on a Ca' Sa, whereas 
re vera, no ſuch Writ ever iſſued ; but another Ca Sa iſ- 
ſued, on which non eſt inventzs was return'd; how the 
Plaintiff ought to reply in this Caſe 531, 532 

5. Scire Facias againſt Bail, The Defendants demand 
Oyer of the Writs of Scire Facias, and of the Recogni- 
ZAnce, and the Recognizance is enter'd in bec werba z 


whereby it appears, that they were Bail for O. at the 
Suit of the Plaintiff, not Adminiſtrator, but the Judg- 


ment is for him as Adminiſtrator, yet good 5 34, 535 


6. A Scire Facias, on a Recognizance taken in York- 


ſhire, may be brought either there or in Middleſen TO: 


S ien. 


1. How Seiſin of Copyhold Lands ought of Neceſſty 


'to be ce . 49, 474 
2. If it be not ſo pleaded, it ſhall be intended Frank 
Fee 2 474, 478 


3. How to plead a Seiſin of a Reverſion, expectant on 


an Eſtate for Life, or Years 478, 479 
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4. How to plead a Seiſin of an E limited to Huſ- 


eor morient, to the Heirs of the Body of the Husband on 

the Body of the Wife 420 
5. If in an Avowry for Rent, iſſuing out of Lands 
held of a Manor, it be neceſſary to alledge any Seiſin 
of the Manor in the Lord thereof 10, 0 
6. Plea of a Seiſin of a Rent-Charge, ſibi & Hæred 
ſuis quamdiu, two Women (by Name) reſpective viverent 
& baberent Hæred Cc. with an Averment, that one of 


7. He who hath but a Reverſion expectant on an E- 
ſtate for Years, may plead, that he is ſeiſed in Dominico 
ſuo ut de feodo 283, 478 
8. In Avowry for Damage Feſant, the Defendant 


out ſhewing how ſeiſed, ill on a General . 
by one Judge 


515 
0. If a Lay-Man may alledge a Seiſin in Fee of 
Tythes, without ſhewing how he became ſeiſed 553 


11. Plea, that the Husband was ſeiſed in the Right of 
his Wite, 11. 596, 679, 680 


Ser Tenancy. 
| Vide Abatement, 5. 
Sheriff. 
Vide Obligation, 3. 


15 Ik a Sheriff levies Goods on a F Fe and afterwards 
pays the Plaintiff with his own Money, yet he cannot 


2. A 


band and \Wite, for their Lives, & poſt deceſſum primi 1 


them was in Life "$20 -: 


ſaid, That he was ſeiſed of the Place where, &c. wich- 


9. The King ſeiſed in the Right of the Dutchy of L 


detain the Goods to his own Uſe e 


. 


i 
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2. A Sheriff, after he is out of his Office, may ſell 


Goods taken on a F Fa. 227 
2. It ought to be alledg d in the Writ and Count on a 


Bail Bond, that the Bond was made to the Sheriff, &c. 
238. vide 260, 261 


Simony. 
Vide Quare Impedit., 4. 


1. Whether a Contract to reſign a Benefice, ſo that 


the Patron may preſent de novo, ſhall be Simoniacal 


"ISS 


2. Whether a Contract . M. R. on the Part 
of I. R. Clerk, and one 7. B. that the ſaid M. R. ſhall 
pay to the Patron 220 J. and that the ſaid T. B. ſhall 


re the Patron to preſent the ſaid VV. R. ſhall be 


moniacal 450 


1. In Words ſpoken of a Doctor of Law, Commiſ. 
2 and Juſtice of Peace, viz. He is not fit to be @ Chan- 


or Fuſt ice of Peace, dec. 538 
2. In Words of Perjury ſpoken of one who is a Wit- 


nel at the Aﬀizes ibid. 


3. You are a Whore, and a forſworn Fade, not Actionable, 
without averring Loſs of Marriage with ſuch a one in 


particular | "3 39 
 Stallage, 
wn Preſcription to have rationabile Tolner pro qualibet ; 
Duplici Stalla coopert & c. is good 3 642 
1 Haute 
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Statute Merchant, &c. 


Vide Extent, 1. 


vi 


1 . How to plead a Recognizance i in the Nature of 
a Statute ſtaple 151 


Flcatute. 


vg Actions ſur Statute. 
vide g Limitation of Actions. 


1. When a Stature is made at a Seſſions, FR held by 
Prorogation, the moſt conciſe and ſure Way i is, to o plead 
uod ad Seſſion” Parliamenti, 2 F4 

2. If a Statute is made to continue to ſuch a Diy, 
and then another Act is made before the Expiration of 
the former, to continue it for ever, &c. it is all one as if 
the former A& had been made perpetual at firſt 77 


Where a Statute ſhall be taken by Equity, ſo as an 


: Action ſhall not be barr'd by the Lenute of 21 1 Fac. I, 
| Cap. 16 


97, 98 

4. The Statute of 1 Fac, *; Cap. 22, concerning Tan- 
ners, is a general Law. 5090 
F. Where a Statute ought to be recited i in a Writ or 
Count 1 e 
OR Re |; Executors of 1 for Life. are within the 
Statute of 32 H. 8. Cap. 37. 512 


7. The Statute of 21 Fac. I. Cap. 16. concerning Ten- 


der of Amends, extends only to Actions of Treſpaſs, 
and 1 notto Replevin | 679 


T. Tail, 


> of 
151 
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1 
Tail. 


Vide Diſcontinuance, 1, 2. 


Iime. 


N a Condition of Re-entry for Kon-payrient of 
Rent by the ſpace of a Month, the Month ſhall be 
compured according to 28 Days to the Month 46 
2. A Bill of Exchange payable ten Days after Sight, 
the Day of ſhewing the Bill ſhall be taken tor one of the 


ten Days 672, 673 


Tender Ta Amends. 


Be > Where a Diſtreſs is taken, Amends may be ten- 


der'd before it is impounded, but not afterwards 527 


2. The Statute of 21 Fac. 1. Cap. 16. concerning Ten- 


der of Amends, extends not to Replevin, but only to 


Actions of Treſpaſs | 679 
Lender and Reſuſal. 


1. Tender of Money to be paid on an Aſumpſit, it, altho 
it is before the 1 yet it it is after two Requeſts 


b avails not I 


2, A Tender can't be pleaded after an Imparlance 


86 
3. K plea of Tender of Rent reſerv'd on a Leaſe tor 


Years on the Land demiſed, Cc. without A profert i in Cur” 


Cc. is ill 5 „ 
4. -- oY 


le 
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4. A Plea of Tender of Rent on the Land demiſed, 
is not good if it be not ſhewn that it was made in a con- 
venient time before Sun- ſet, but it is aided by a Tender | 
a'terwarcs to the Leſſor himſelf = 

5. It the Defendant pleads a Compoſition by the 
other Creditors, he ought to tender the Compolition- | 


Money in Court 243 


Toll. 


1. Plea of Privilege of ancient Demean, wiz. to be g 


quit of Toll in all Places; if roo general 466 
2. If any Cuſtom or Preſcription in the Caſe ſupra | 


need be alledged 467 


3. It Notice in the Caſe ſupra is neceſſary to be given 
by Tenant in ancient Demean that he is Tenant, G. 


ibid. 


4. No Toll is due by Law, but for Goods ſold, unleſs 


by ſpecial Cuſtom _ „„ 
5. Toll is to be paid by the Buyer and not the Seller 


6. The Inhabitants of the Dutchy of L. are quit of 


Toll £79 


Tr aver ſe . 


va, 5 Abatement 25. 
Vide) l, I. : 


1. Where Death ought to be or may be traversd 9 
2. If one pleads a good Matter but doth not rely on 
| It, but makes it only an Inducement to other Matter, it 

Will not avail him, and he thereby gives Liberty to the 
bther Part to traverſe the laſt Matter = 


41 


| 3. Where the ſufficiency of Common fhall be tra- 
5 | 40 


9 
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4. A Deed of Compoſition is pleaded which bears 
Date before rhe time of the Promiſe alledg'd in the De- 
claration, if there ought to be a Traverſe, &c. IOT 
5. In Debt for Fees of Knighthood in the Count it is 
alledged, that the Defendanc voluntarily rook upon him 
the ſaid Degree. Bar, That he took it upon him in ſola 
obedientia to the King's Comand, ill without a Traverſe 
| 173, 135 


6. In an Action for an Eſcape, the Plaintiff declar'd 


on 2 voluntary Efcape. Bar, That he retook the Pri- 
ſoner on freſh Purfuit, good without a Traverſe of the 
voluntary Eſcape OE — 


7. The Virtute cujus of an Habeas corpus was traverſt and 


the Traverſe adjudg'd good 55 3 
8. In Debt on Bond to perform an Awa1d, the Defen- 


dant pleaded Part of the Award and the Plaintiff by 


Replication ſhew'd the whole Award; if there ought 
to be a Traverſe that the Arbitrator awarded tantum pro- 
ut in the Bar is ailedg'd 2 

9. Where tis nor neceſſary to traverſe a Seiſin in 


Fee found by Inquiſition of Ouclawry to be in the King 


430 


10. The Time of the Delivery of a Writ to the She- 


36 
11. In Treſpaſs for taking five Cart-Loads of Hay. 


riff ſhall not be traverſt 


Bar, that he was ſeiſed tempore quo, &c. of the Tythes of 
Hay of che ſaid Cloſe, and that the ſaid five Cart-Loads, 
c. were Tythes ſever'd, &c. Replic', de Injuria ſug pro- 


propria, abſque boc that the ſaid five Cart-Loads were 


I Tyches ſever'd, the Tran 8 2 53 
| 12. A Traverſe may be taken that the Cattle eſcap'd 
for want of Encloſure | 569 


3 13. Treſpaſs for a Battery at H. Juſtification by Ae. 
I liter manus impoſuit in Defence of his Poſſeſſion of a Cloſe = 
Jin C. Replic', that in the ſaid Cloſe there was a Way by 


permiſſion, wherefore, & c. and thereupon the Plaintiff 


| I with Violence aſſaulted him, &'c. abſque hoc quod moliiter 


nanus impoſuit, the Traverſe is good 60 3, 604 
i nn bo 14. Where 


193 


A ä — — — — — 
* 
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14. Where there may be a Traverſe on a Trayerſe, 
606. What ſhall be a good Inducement to a Traverſe 
of molliter manus impoſuit pleaded in Defence of the Poſ- 
ſeſſion of his Cloſe ibid. 

15. In an Action for an Aſſault and Battery the De- 
fendant juſtified by a Sheriff's Warrant on a Capias ; the 
Plaintiff replied de Inſuria ſua, & c. abſque tali Warranto, if 
good, or that it ſnould be 2½ que hoc. that there was ſuch 
Watrane 616 

16. In Waſte che Plaintiff made Title to the Rever- 
ſion by Deſcent; the Deicndant pleaded in Abatement, 
that his Title to the Keverſion was by Deviſe, and then 
traverſt the Deſcent, and good on a general Demurrer 


677 
17. Where a thing which is not expreſly alledg'd 
ought not to be traverſt 621, 622 


18. In falſe Impriſonment the Defendant juſt; ificd by 
Proceſs of an Inferior Court ; the Plaintiff replied, that 
the Cauſe of Action aroſe out of the Juriſdiction, aue 
hoc that it aroſe within the Juriſdiction, the Traverſe is 
ill, being of Matter not alledg d before; but no Ad- 
vantage is to be taken on a general Demurrer, and then 
the Reſidue of the Replication will ſtand 3090 

19. In falſe Impriſonment at Charlton the Defendant 
juſtified by Proceſs out of the Stannary Court of A. and 
traverſt the Impriſonment out of the Juriſdiction of the 
Stannaries; ill Tr averſe, becauſe Cbarliun may be within 


the Stannaries 394 
20. Where an Inducement to a Traverſe may be tra- 


vert e 455, 458 


Tru. 


— 


Truſt or Eſtate executed, vide Uſes "a; 


Variance, 


ice. 


The T AB Fj E. | 
V. 


Variance. 


Je? Replevin, I; 
de L Se Jo, 5. 


N Adminiſtrator till an Infant ſhall attain the Age 

of 21. brings an Action as Adminiſtrator general- 

ly, if it is a Variance 1 
2. A Writ of Formedon demands 20 Meſſuages inter a- 
lia, and the Count is that a Fine was levied te nein 

vor inter alia per Nomen of 16 Meſſuages, if it is not a 

ariance | 419 
A Writ of Replewin was for taking of Cattle, and 


a Count was for taking a Mare only, judgment for 


the Defendants for this Variance on Demurrer. 2. if 


aided by Verdict, and for that vide 483, 484 


4. If the Writ ſuppoſeth the Treſpaſs to be in the 


Time of King James, and the Court in the Time of 


King Charles, it is a material Variance —- 569 
5. Narr That he was poſſeſſed of a Waſtcoat, and that 


he loſt bona & catalla præd, and that the Defendant con- 


verted bona & catalla pred”; if Advantage ean be taken 


0 this Variance on a general Demurrer er ag 


Verdi, 
fy Scl Verdict finds a 1 in a Writ of Dil. 


ceit to reverſe a Common Recovery, in this Manner, 


Viz. Quod recordat inter placita apud Meſtm' quod, & c. 292 
2. When a defective Count ſhall be made good by the 


a Verdi El — 371% 
3. It can't find any thing againſt what 3 is agreed by 
the Parties in pleading 2 80 


| Venire. 


the Plea ill 
2. In an Action on the late Suan for a Reſcous of 


Non culp is pleaded, the Venire from that Vill only, 

which the Reſcous is ſuppoſed is ſufficient, becau he 

Action is principally founded on the Tort, &c. 6 
3. in dle Cale ſupra, twas ſaid, that the Diſtrefs ( e- 


The TABLE 
Vemre. 
Vide Venue. 


Pi 


Vide Wal, 5,6, 758,9. 


Vemer. | ; WS 


x. Shall not be 1 from the Place in the Count 


by pleading a tranſitory Matter, and if it be, it makes 
1 


Cattle taken for Rent arrear, on a Demiſe of Land in 


three Vills, and the Reſcous was laid in one of them, - 


ing Corn) was put 7 4 a Barn paroelP Prewiſs' &c. and 


that the Defendants at Holme 


ſaid Barn, a good Allegation of the Reſcous being at 


. 3 , — Venues 


3 


Holme, and that the Venue ſhould be from thence 75 
4. St. Pauls Church-Yard, Whitehall, Kingfres, St. Mar- 
ET 


i 
A Deed. defegie i in Words, ea by k r 
W werde to make it a good Covenant to ſtand 5 gn 
306 to Try 
. What ſhall be an Uſe executed, and or a Truſt 


230 
7 ury. 


præd reſcu'd it out of * 


, X F 3 . Wen 3 ** © nd ö } "3 3 R , ' 1 FP n 
. x a5 —_ : * ITO” 7% P 3 a : ht 4 wu » diſs. bs 
Pigs: * "ow. Bp OY nn en N 4 ' 2 *. I") i 
» bs ſe 1 % . 
1 . L F 
= : : - 
"EST , | 
. y 
" Y 
1 7 7 o ö 
. V 0 , 4 


Uſury. 
Vide Aſſumpſit, 10. 


i: No Uſury without a Loan, 103 
2. If it appears by the Plaintiffs ſhewing in his De- 
Uaration, that the Contract is Uſurious, and cannot be 
otherwiſe, Judgment ſhall be againſt the Plaintiff; but 
it ſhall not be intended _ ai 

3. What Bond ſhall be Uſurious Ee: 

4. Altho' it appears by the Words of the Condition, 
that the Bond is Uſurious, yet no Advantage can be ta- 


. ken, if the Statute is not pleaded "x67 
1 ce W. 

1 WO: 

if 1 5 8 | Waſte. | 

1 | 


e 1. W AS TE lieth not againſt the Husband afrer 
6 VV the Death of his Wife, Tenant L. 253, 256. 
e- | 2. If the Aunt and Niece may join in the Action 


1 1 „„ 
ne | '3. In Actions of Waſte, the Statute ought to be re- 
at {| cited in the Writ bathe Op 


75 | +4. Altho' a Writ of Waſte only recites, that by the 
r- Statute Non licuit alicui facere Vaſtum, &c. in Domibas Boſ- 
cis & Gardinis, omitting terrs ; and in the Concluſion 
thereof it is ſaid, that the Defendant fecit Vaſt um de terris, 
Sic. yet the Writ is good; and ſo it is, if more is in the 
End of the Writ than in the Premiſſes 653 
F. If, on Examination of the Jurors; it appears, that 
— of them have had the View, the Tryal ſhall be 
ay 31 e nm 


6. The Examination ought to be on a Yojer dire of 
20 | fix of the Jurors, and that is ſufficient _ 658 


71% a E e 7. Bat 
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7. But if che Jury! be ſworn, char by bn the Place 
waſted, that is ſufficient, alcho' they are not ſworn 
whether they have view'd it. iid, 

8. If Waſte is aflign'd in ſeveral Places, and the Jury 
have not view 4 ſome of them, they may find nel Vaſte 


| fore 1 c Jbid 


9. If the Place waſted is ſhewn to the Jury by the 
Plaintiff” s Servant, if it is ** the Sheriff” s Command, 


It is ſufſicient | N ibid, 


, R 


1. If a Man beg for : a Way to B. he can? t i 


going farther 44 


2. Count that the Defendant had ſpoilt the Way cum 
Carucis & Carriag ſuis and the Defendant juſtified with 


the Carts, &c. of another | ibid. 
YI Count in an an Action on the Caſe for a Diſtur- 


bance in a Way, adjudg'd ill after Verdict, becauſe it 
was claim'd ad 1 N Ferre continen per eſt imat 
4 Acres -p 649 


4. Count, &c. againſt a Tort ae was only quod 
viam habere Lebuit, yet adjudg'd good on a ſpecial De- 
murrer, notwithſtanding other Exceptions, which vid. 46 

5. One ſhall ſometimes have a Way by Proviſion of 
Law ; but then it ought n to appears" that it is of 


abſolute Neceſſity | 521 
6. Where a Way mall not be deſtroy 4 by Unity of. 
Poſſeſſion SA 627 


7. If a Man. may preſcribe for a Way from an Acre of 
Moor in Gould in per & trans a Cloſe in Gu brad; and 
ſo per & trans N other Cloſes 3 in Gould præd ad Villam 
2 dpred” ©] 6365 637 
If a Man preſcribes for a Way, he muſt ſhew in 


5 what A the Place i is, W hich I is ne, Terminus a 1 of: | 


1 3 1 


Writ 
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If an Afignee of a R on 2 Leaſe Y. brings 


Debt for Rent he — to be nam d — in the 
Writ I72 


Writ of Riht 
Vide Judgment, 4. 


- 
"x. 


— Wimeſs. | 


One 3 is boned to pay 10 s. per Pound for every 20 1. 
which are due from K. to the Plaintiff, if K. is a good 
Witneſs in this Caſe, or that his Confeflion i is good Evi- 


Ky . „„ 53, 4: +> 0008 
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P*s: 15. lin. 7. for and read the. 1.27, dele an. p. 19. I. 12. after, Vc. read other- 
wiſe of a Place of Habitation. p. 23. 1.4. for Jufticiary t. Juſtice, p. 30. l. 17 and 
21. for Appeal r. Appearance. p. 54. 1.6. atter/Entr, read 203. p. 67. l. 8. add 
Rot, 1649. p. 7 5. 1. 14. read ambabus. p. 76. |. 9. dele they, read agree and dele the 
Point. I. 19. after the Plaintiffs t. bring an Aion of Debt for $501. and. p. 86. I. 1. 
: add Trin. 12 W.3. Rot. 1671. |. 17. for 12 r. 11. for 1671 f. 394. p. 87.1. 26. r. De- 
1 murrer. 88. I. ult. r. Redemption, Mc. p. 92. I. 4. r. Tolcheſter. 97 Margen, |. 1. for 
1 255 r. 1667. 99 J. 25. after V. d M. r. vel Hill. 3. p. 105. Margen |. 2. after Aſum- 
Nit r. by. p. 116. l. 16. for out of the Exchequer, r. thereon, 1.17. after Plaintiff dele the 
* Point and r. and. p. 119. l. 1. for Defendant r. Plaintiff. p.121. Marg, I. 7. r. 343. © 7 
Wl IU1no;after'3. add Rot. 659. P. 12 5. J. 9. for Bargaine r. Zarganiæ, p. 129. J. 2. Tele B, 
1 B. 133. 1. 12. after; Qfice r. Servien. amini Reg Anglice. p. 137. I. 13. for Plainti Fr. 
1 Defendont. p. 144. l. 28. dele not. p. 18. J. 2. for 37 1 r. 731. l. 5. after the r. ſaid. 


P-i207, I. 7. dele. full. p. 221. l. 29. after Condition r. inter alia. p. 231. I. 6. for Ex. 
cbequer r. Excbequer-Chamber. p. 232. J. 18. after Heirs dele the Point and r. and li 
Wiſe. p. 254. I. 23. for the r. a. p. 262. for it is r. it is not. p. 267, 1. 5. for Sayor r. 
Sayer, for Clayton r. chaytor. p. 278. l. 7. after Leaſe r. for ears. p- 235. I. 14. after 
ſua add Nc. p. 302.1. 23, r. Feoffment. p. 321.1. 3 and 4. for Fees r. Trees. p. 333. l. 7. 
. for 11 r. 12. p. 347, 1,7. r. demurs, p. 377. l. 5 or 559 f. 356. p. 412. I. 17. for 696 
1 r. 1718, p. 462.1. 15, after Baker r. U al 1, 18. for Defendant avows r. Defendants 
118 avow. I. 19. for Bailiff r. Bailiffs. p. 484. peoult? for Bailiffs r. Bailiff. p. 485. I. 2. 
op after be, add was ſeiſcd thereof in Fee and. |. 10. after Mary r. to 75 Savil. I. 15, after 
1 Guardian, add of Mary, for bis r. ber. l. 33. for Copybold r. Copy older. p. 491. 1.6. 
r. adjudicand'. I. 11. for ferri r. fæni. p. 496. I. 20. after taken a a Comma, and read 
i it nas. p. 502. l. 1. for. 267. r. a. p. 30. J. 33. after the r. ſaid. p. 323. I. 6. dele the 
90 and put a (5) after Not guilty. p. 334. 1. antẽpenult r. allocatur. 550. 1.27, dele the. 
I. 16. after Barn, add que eft eadem, p. 581. Margen J. 4. add 550. 1. 3. add 602. 
p. 585. I. 8. for Declaration r. Plea, p. 6 14. J. 23. for 36 J. r. 5061. p. 622. I. 1. dele 
the Comma. p, 623. I. 4. after had r. appointed. Margen I. 1. for 1408 r. 1480. p. 650. 
for Hill, r. Mich. p. 670. 1. 27. for deceiſed r. deceasid. p. 701. I. 26, for ratione r. re- 
latione, p. 710. I. 35. for Attorney r. Attornies. 5 | SL 
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